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JOINT APPENDIX 
DISTRICT OF COLUMBIA TAX COURT 


CHESTER A. SNOW 
Petitioner, 


DISTRICT OF COLUMBIA 
Respondent, 


] 
| 
v. ] Docket No. 1934 
] 
] 
] 


Date Proceedings Memorandum 


May 7 ‘Petition filed — Taxpayer notified — Corpora- 
tion Counsel and Finance Office served. Income Tax 
$20,285.95 


Sept 16 Hearing set for Sept 30 — Certificate of service. 
Sept 21 Motion for continuance 


Sept 22 Motion granted — Hearing continued to Oct 20 — 
Certificate of service. 


Oct 13 Hearing continued to Nov 10. 


Nov 24 Hearing — Henry E. Wixon, Esq., for District. 
Trial Brief filed. 


Dec? Motion for extension of time within which to file 
brief for respondent — Granted — Certificate | 
of Service. 


Dec 23 Motion for extension of time within which to file: 
brief for respondent. 


Dec 24 Motion granted to Jan 4. Certificate of service. 
1965 


Jan 4 Brief for Respondent — Certificate of service. 
Jan 7 Reply Brief of Petitioner — Certificate of service. 
Jan 15 Supplemental Stipulation. 


Feb 15 Findings of Fact, Opinion, Decision — 
Certificate of service. 


Mar 2. Amendment to Opinion — Certificate of Service. 


Order for Consolidation of causes — Certificate 
of service. 


Petition for Review — Certificate of service. 
Designation of Record — Certificate of service. 


[Filed, May 7, 1964] 


[Docket No. 1934] 
PETITION 


The above-named petitioner appeals from an assessment of taxes 
against him, and avers as follows: 

1. Petitioner is an individual with residence at 4426 Cathedral Ave- 
nue, N. W., Washington, D. C. 

2. The tax in controversy is an individual income tax for the year 
ended December 31, 1960, in the amount of Seventeen Thousand Two 
Hundred Sixty-four Dollars Sixty-four Cents ($17,264.64) with interest 
of Three Thousand Twenty-one Dollars Thirty-one Cents ($3,021.31) for 
a total of Twenty Thousand Two Hundred Eighty-five Dollars Ninety - 
five Cents ($20,285.95). 

3. The notice of assessment (statement of taxes due) was dated 
March 13, 1964, as will appear from a copy thereof, hereto attached as 
Exhibit "A". The tax was paid by petitioner on March 16, 1964. A copy 
of the notice of deficiency and of the statement of audit changes explain- 
ing the deficiency are attached hereto respectively as Exhibit "B" and 
"C", with the explanation appearing on the reverse of the statement of 
audit changes as Exhibit ''D". 

4. The assessment of tax is based upon the following errors: 

(a) "Dividend - Lombardy, Inc. $324,318.88" did not constitute in- 
come because the fair value of the property received upon the liquida- 
tion of Lombardy, Inc. was not in excess of cost of the shares to the 
holder thereof, to whom the property was distributed on liquidation. 
Hence to tax as income what is not income was an erroneous interpreta- 


tion of the statutes of the District of Columbia and was contrary to and 
in violation of the Constitution of the United States and the Amendments 
thereto. 

(b) "Rents as reported - $967.32" (loss) and "salary allowance and 
exemption not taxed - $7,868.91" were erroneously included in income 
(added back to income) as a result of an erroneous disallowance of de- 
preciation in the return of this taxpayer filed under the Unincorporated 
Business Franchise Tax Act. Other phases of said disallowance are the 
subject of a Petition by this taxpayer in a companion docket number in 
this Court. The items, however, constitute adding back to income (i) 2 
loss otherwise sustained (ii) salary allowance of Two Thousand Eight 
Hundred Sixty-eight Dollars Ninety-one Cents ($2,868.91) and (iii) an 
exemption of Five Thousand Dollars ($5,000), all ona recomputation of the 
Unincorporated Business Franchise Tax Return of this taxpayer. The re- 
computation of tax of the Unincorporated Business Tax Return of this 
taxpayer should not have been made. The recomputation resulted from 
the erroneous refusal of the Government of the District of Columbia to 
permit deduction of depreciation at a four per cent (4%) rate upon the 
cost of a building acquired by the taxpayer. The Government of the Dis- 
trict of Columbia erroneously applied the four per cent (4%) rate to the 
"net book value of assets (to the corporation) received (by petitioner) in 
liquidation, Ninety-one Thousand Four Hundred Fifteen Dollars Eighty- 
three Cents ($91,415.83)." 

5. The facts upon which the petitioner relies as the basis of this 
case are as follows: 

(a) Petitioner paid the full and fair value for all of the shares of the 


stock of Lombardy, Inc. under an agreement dated the 17th day of July, 
1959, and an amendment thereto dated August 7, 1959. Pursuant to said 
agreement, on January 1, 1960, a settlement under said contract for the 


purchase of the stock of Lombardy, Inc. was effected and the corporation 
immediately thereafter iiquidated. This petitioner thus obtained assets 
for which he paid full and fair value equal to the purchase price. Ac- 


cordingly, the taxpayer neither gained nor lost upon the liquidation of 
Lombardy, Inc. since the value of the assets received was not in excess 
of cost but equaled exactly what the taxpayer paid. 

(b) Having acquired all of the stock of Lombardy, Inc. and, in turn, 
all of its assets at a fixed cost, this petitioner was entitled to deduct 
from gross income a reasonable allowance for depreciation reflecting 
the cost of the assets to the taxpayer. The net book value of the assets 
received in liquidation as shown by the books of Lombardy, Inc. (distri- 
butor) has no relation to the cost of the assets by this taxpayer (distri- 
butee). That net book value shown on the books of Lombardy, Inc. re- 
flects only the cost of the assets to a former taxpayer, not petitioner. 

WHEREFORE, petitioner prays that this Court may hear of the case 
and order a refund of Twenty Thousand and Two Hundred Eighty-five 
Dollars Ninety-five Cents ($20,285.95) with interest to date of refund. 


/s/ Chester A. Snow 
KING & NORDLINGER 4426 Cathederal Avenue, N.W. 
Washington, D. C. 


By: /s/ Bernard I. Nordlinger 
Attorneys for Petitioner 


[Verification dated May 7, 1964] 
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[Exhibit B] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 
Washington 1, D.C. 


February 3, 1964 


Mr. Chester A. Snow 
4426 Cathedral Ave., N.W. 
Washington, D. C. 


Re: #3466587 (60) (WRE) 
Dear Sir: 

The examination by this office of your Individual Income Tax re- 
turn(s) for the year(s) ended December 31, 1960, indicates that the ad- 
justment of your tax liability, as shown in the accompanying Report(s) 
of D. C. Individual Income Tax Audit Changes, is warranted. 

IF YOU AGREE to the adjustment(s), as shown in the report(s), the 
enclosed form of waiver should be executed and forwarded to this office 
promptly. Action will then be taken as indicated on line 13 or 14 of the 
report(s), whichever is applicable. 

IF YOU DO NOT AGREE to the adjustment(s), you may file a pro- 
test with this office, within thirty (30) days from the date of this letter, 
stating the grounds for your exceptions. Careful consideration will be 
given to such protest and, if you so request, an opportunity for a hearing 
in this office will be granted to you prior to final determination. 

Should you fail to file either the enclosed waiver form or a written 
protest with this office within the thirty (30) day period, final deter- 
mination of your tax liability will be made in accordance with the en- 
closed report(s). 


Yours very truly, 
/s/ Ben A, Barsky 


Supervisory Tax Auditor 
Income and Franchise Tax Section 
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SeCilON 2 OF THE ACT. 


[1] TAX COURT FOR THE DISTRICT 
OF COLUMBIA 


BEFORE: 
THE HONORABLE JO V. MORGAN, Judge. 


* OK OK 
[4] PROCEEDINGS 


* kK 


[18] CHESTER A. SNOW 


November 24, 1964 


was called as a witness, and having been first duly sworn, was exam- 
ined and testified as follows: 

THE COURT: Give your full name and residence to the reporter. 

THE WITNESS: Chester A. Snow, 4426 Cathedral Avenue, North- 
west, Washington, D. C, 

DIRECT EXAMINATION 
BY MR. NORDLINGER: 
* * 
[19] Q. Mr. Snow, did there come a time when you became interested 
in purchasing the Lombardy Apartments on Eye Street? A. That is 
correct. 

Q. Did someone bring that building to your attention? A. That 
was brought to my attention by my general counsel and business man- 
ager, Colonel Stacy Reed. 

Q. Spelled S-t-a-c-y R-e-e-d? A. Correct. 

Q. Did you reach a decision to purchase the apartment house? A. 
We did, in the summer of 1959. 

Q. Were you able to purchase the apartment house -- 

THE COURT: Why don't you let him testify? 

MR. NORDLINGER: Sir? 

THE COURT: You are asking these leading questions. [20] Of 
course they are a little histroical but I think it will be more convincing 
if he testifies. : 
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MR. NORDLINGER: Very good, sir. 

BY MR, NORDLINGER: 

Q. Did you sign a contract for the purchase of the apartment house 
directly or for the shares of stock of the corporation? 

MR. WIXON: I object. There has been no testimony of anything 
except a conclusion on the part of Mr. Snow as to his desires. 

THE COURT: I think the contract speaks for itself. Ask him what 
contract, if any, did he enter into and then you can introduce it. 

MR. NORDLINGER: That has already been received by the Court. 

THE COURT: Why state what it is? Can't I read it? 

MR. NORDLINGER: Yes, sir. I wanted him to tell your Honor how 
he happened to sign the contract in that form. 

BY MR. NORDLINGER: 

Q. Will you tell the Court, please, Mr. Snow -- 

THE COURT: Why don't you refer to the contract and its terms and 
ask why he did so and so. 

BY MR. NORDLINGER: 

Q. Referring to the contract, Mr. Snow, how did it happen that you 
signed it in that form? Tell the Court [21] about it. 

MR. WIXON: I object. It is immaterial. 

THE COURT: In what respect? I mean there ought to be some ref- 
erence to the terms of the contract to see if I can understand his testi- 
mony. You want the whole contract, why he entered the contract? 

MR. NORDLINGER: Yes, sir. 

THE COURT: I can answer that myself. He wanted to buy the 
building. 

MR. NORDLINGER: That is exactly what we are trying to prove. 

THE COURT: Well, he wanted to buy the building. He wanted to 
get the building. 

MR. NORDLINGER: If this is stipulated, then we do not need fur- 
ther testimony from the witness. 

THE COURT: He wanted to get the building, but the point is how 
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did he do it? Did he get it by going to buy the building or: did he use 
some other method? 

MR. NORDLINGER: Very well, sir. All of those facts are now in 
the stipulation and as your Honor will observe the contract itself calls 
for the purchase of the stock as distinguished from the lahd and build- 
ing and I wanted to ask him how it happened that he entered into the con- 
tract to purchase the stock. 

THE COURT: What difference does it make? He did [22] enter into 
the contract to buy the stock, didn't he? 

MR. NORDLINGER: Yes. 

THE COURT: And he bought the stock? 

R. NORDLINGER: Yes. 

THE COURT: What difference does it make as to his. reasoning ? 

MR. NORDLINGER: There could be some ass I take it, de- 
pending upon his intention. 

THE COURT: The intention was to buy the stock and'I suppose if 
he got the stock, he could finally take and buy the building. I think that 
is plain. . 

MR, NORDLINGER: Yes, sir, that is what Iam trying to prove. 

If it is plain to your Honor he had the intention of purchasing the land 
and building and not the stock -- 

THE COURT: I think it irresistible. Here is a man that buys the 
stock and then turns around and dissolves the corporation and takes the 
assets, or whatever he takes, and that is what he intended to do, wasn't 
it? 


MR. NORDLINGER: Yes, sir, that is what I wanted to ask him and 
if your Honor thinks it unnecessary, I will not ask him. 

THE COURT: All of the steps are set forth in the contract, aren't 
they ? 

MR. NORDLINGER: No, sir. 
[23] THE COURT: I mean not in the contract, but in the stipulation? 

MR. NORDLINGER: Yes, sir. 
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THE COURT: He bought the stock and then the corporation was 
dissolved and they distributed the assets. I don't know what sort of as- 
sets they distributed, but he finally wound up with the building, didn't 
he? 

MR. NORDLINGER: Yes, sir. 

THE COURT: And he intended to do that, didn't he? 

MR. NORDLINGER: No, sir, I think he intended to buy the land and 
building. 

THE COURT: But he intended to buy the stock first, didn't he? 

I mean, you don't do things without intending to. 

MR. NORDLINGER: He never did buy the stock, although the sale 
of the stock appears on the face of this contract. This settlement was 
made at the title company and all done at once. 

THE COURT: That is all set forth in the stipulation, isn't it? 

MR. NORDLINGER: Yes, sir. 

THE COURT: You can make any argument you want that he bought 
the stock. 

MR. NORDLINGER: We asked the District of Columbia to stipulate 


that the sole purpose of petitioner in entering [24] into the contract for 


the purchase of the shares of stock was for the purpose of acquiring the 
land and building. The District would not so stipulate. Accordingly I 
called the witness to prove that is what he intended to do. 

THE COURT: I think if the facts as you recite are so, I don't think 
there is any dispute about it. What he wanted to do was get the building. 
What steps he took would make him liable for taxes, that is something 
else again. 

MR. NORDLINGER: Exactly, your Honor. 

THE COURT: Just like the Berliners. They intended to get the 
money, sell the property and get money, and they went through certain 
steps and would up by owing a whole lot of taxes and that may be the 
case here. I thinkyou have to hold he intended to do what he did. 

MR. NORDLINGER: Yes, sir. 
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THE COURT: Nobody took him by the scuff of the neck and made 
him do it, did they? . 

MR. NORDLINGER: No, sir. I think your Honor's observations are 
100 percent correct, and I think if we have such findings from the Court, 
I need not bore your Honor with further testimony from the witness. 
Your Honor stated he intended to buy the land and building and in order 
to do so he had to do certain other things which he intended to do inor- 
der to acquire the land and building and that is exactly correct. Sol 
have no further questions. 

[25] THE COURT: All right. Mr. Wixon? 
MR. WIXON: I have no questions. 
MR. NORDLINGER: Thank you. You may step down, Mr. Snow. 
(Witness excused) | 

MR. NORDLINGER: The only other thing that the District of Co- 
lumbia has refused to stipulate to that we feel we need in our case is 
the propriety of the method of the allocation of the purchase price of the 
land and building to the building. The District would not stipulate that 
the method of allocation of this cost was correct. | 

THE COURT: I think you better show by the evidence what you did 
and then argue it. 

MR. NORDLINGER: We stipulated to what we did. For instance, 
the stipulation, if your Honor pleases, and it may be that the District 
upon further consideration may so stipulate, that this method is correct 
because there really is not hardly any other way to do it. 

THE COURT: If the evidence shows what you did, isn't it open to 
argument on both sides? You say it is correct and they say it isn't. 

MR. NORDLINGER: This is the point. For instance, the stipulation 
in 1935, Case No. 1935, paragraph 4(a) provides as follows: ''The alloca- 
tion of $149,000-odd dollars to land and $654,000-odd to building was 
derived from allocating [26] out of the total amount paid for corporation 
stock $803,000-odd to improve real estate. That amount was then al- 


located in the proportions of the July 1, 1959 D. C, tax assessment to 
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land and building. Petitioner thus on an allocated basis recorded in his 
books that he actually paid on or about January 7, 1960, $654,000-odd 
for said building constituting the Lombardy Apartments." 

THE COURT: What you did was take the same proportion as the 
tax bills show? 

MR. NORDLINGER: Yes, sir. Now the respondent does not con- 
cede that the foregoing method was correct. 

THE COURT: Well, that is something that rests with the judgment 
of the Court, isn't it? Maybe some other way is better. You have got 
what you did. You can't change it and you certainly can argue that it is 
correct. 

I don't think you have to call on either side. I don't think you would 
stipulate it wasn't correct, would you? 

MR. NORDLINGER: No. 

THE COURT: Why would you ask the District to stipulate it is cor- 
rect? 

MR. NORDLINGER: We have to have some kind of basis for apply- 
ing a percentage figure. 

THE COURT: You have shown what it is. You did it on the same 
proportion as the assessing authority divided it. 

MR. NORDLINGER: Yes, sir. Since I don't know what my [27] dis- 
tinguished adversary has in mind, with your Honor's permission I better 
call the accountant and let him tell us what he did and get an opinion 
from him. 

THE COURT: It is your case. 

MR. NORDLINGER: Mr. McKinley, please. 


ROBERT P, MC KINLEY 


was called as a witness, and having been first duly sworn, was examined 
and testified as follows: 


THE COURT: Give your name and address to the reporter. 
THE WITNESS: My name is Robert P. McKinley. I am a public 
accountant. My address is 729 15th Street, Northwest, Washington, D.C. 


DIRECT EXAMINATION 


BY MR. NORDLINGER: 

Q. What is your residence address? A. 4801 Connecticut Avenue, 
Northwest. 

Q. How long have you been in practice in the District of Columbia? 
A. Approximately 30 years. 

Q. During this period have you had occasion from time to time to 
reach an accounting conclusion concerning the appropriate method of al- 
location of the purchase price of land and buildings to the respective 
items involved in the purchase? [28] A. Ihave. ! 

Q. How many times would you say you have gone mnougn that pro- 
cess? A. I would estimate at least 100 times. 

Q. Did you in this Snow case make such an allocation? A. I did. 

Q. Will you state to the Court what you did in allocating that pur- 
chase price? 

THE COURT: Doesn't the stipulation show? 

MR. NORDLINGER: Yes, sir, it does. 

BY MR. NORDLINGER: 

Q. Mr. McKinley, in your opinion was the method that you employed 
in the Snow case correct? A. It is my opinion it was. 

MR, WIXON: I object. 

THE COURT: Well, it is merely an opinion. He is an accountant 


and I think it is permissible. I am going to overrule, your objection. 


[Petitioner’s Exhibit 1] 
STIPULATION 


It is hereby stipulated among the parties to this cause, through 
their respective counsel of record, that the following facts are true and 
may be introduced in evidence without formal proof, and:shall be con- 
sidered as having been duly proved according to law for the purposes of 
this case and no other matter, pending or future: 
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1. On March 13, 1964, Notice of Assessment of a deficiency in in- 
come taxes for the year 1960 in the amount of $17,264.64, with interest 
thereon in the amount of $3,021.31, was delivered to Chester A. Snow. 
On March 16, 1964, Mr. Snow paid said tax and interest thereon under 
protest. A copy of the Notice of Assessment (Statement of Taxes Due) is 
attached to the Petition heretofore filed herein. 

2. Under date of July 17, 1959, Chester A. Snow entered into an 
Agreement with Arthur R. Guy for the purchase of all of the outstanding 
shares of the common stock of Lombardy, Inc., a corporation organized 
under the laws of the State of Delaware. A copy of said Agreement is 
hereto attached and hereby made a part hereof, with the amendment 
thereto dated August 7, 1959, respectively marked Exhibits A and B. 

3. (a) The outstanding shares of the common stock of said corpora- 
tion consisted of 100 shares of a par value of $100.00 each. 

(b) The original journal entry at date of incorporation in 1935 was: 
Building $350,000.00 
Land $180,000.00 
First Mortgage $325,000.00 
Reserve for depreciation $ 48,415.00 
Capital Stock ; $156,585.00 

4, On or about January 7, 1960, settlement as of January 1, 1960, 
under said contract was held at the Real Estate and Columbia Title In- 
surance Company, 1422 H Street, N. W., Washington 5, D. C., as Case 
No. 91333, settlement sheet of which dated said date is hereto attached 
and hereby made a part hereof marked Exhibit C. At time of settlement 
for the purchase of said shares of stock, the stock was delivered to Pe- 
titioner with Powers of Attorney attached and photostatic copies thereof 
are hereto attached and hereby made a part hereof marked Exhibits Dl 
through D6 inclusive. The corporation, Lombardy, Inc., immediately 
liquidated and a copy of the Certificate of Dissolution is hereto attached 
and hereby made a part hereof marked Exhibit E. All of its assets were 


distributed to Petitioner who delivered through said Title Company a 
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real estate promissory note in accordance with the contract, photostatic 
copy of which is hereto attached and hereby made a part hereof marked 
Exhibit F, together with a collateral note, photostatic copy of which is 
hereto attached and hereby made a part hereof marked Exhibit G. Pe- 
titioner delivered and caused to be recorded a certain Deed of Trust, 
photostatic copy of which is hereto attached and hereby made a part 
hereof marked Exhibit H, conveying as security for said real estate note 
the land and premises theretofore acquired by Petitioner on the day of 


settlement by Deed dated January 7, 1960, copy of which is hereto at- 
tached and hereby made a part hereof marked Exhibit I. Said deed con- 
veyed to Petitioner the premises known as the Lombardy Apartments 
situated at 2019 Eye Street, N. W., Washington, D.C. _ 

9. Upon liquidation of said corporation, Petitioner received from 
the corporation assets of a fair market value as follows: 


Real Estate $ 775,000.00 
U. S. Bonds 61 95,250.00 
U. S. Bonds 63.68 82,312.50 
Cash 46,208.30 
Accrued interest 430.60 
Prepaid insurance 1,466.44 
Supplies 283.54 


Total $1,000,951.38 


6. (a) The amount as shown by said Settlement Sheet (Case No. 
91333) was paid by Petitioner in the form of a note for $700,000.00 a de- 
posit of $25,000.00 cash at the time the contract was executed and the 
remainder in cash to said Title Company. The fair market value of the 
assets received by Petitioner upon liquidation of said corporation was 
not in excess of the cost to Petitioner of the stock of said corporation. 

(b) Prior to the closing of the purchase of the shares of stock, 
general counsel for Petitioner, Stacy M. Reed, Esquire, sought legal 
advice with respect to whether or not income tax might be payable to 
the District of Columbia. In response to that inquiry, Petitioner, through 
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his general counsel, was advised as set forth in letter dated December 
8, 1959, addressed Stacy M. Reed, Esquire, by King & Nordlinger, Es- 
quires, copy of which is hereto attached and hereby made a part hereof 
marked Exhibit J. 

(c) Respondent reserves the right to object to subparagraph (b) 
upon grounds of relevancy and materiality. 

7. At the time of dissolution of Lombardy, Inc., the assets, liabili- 
ties, capital and earned surplus of said corporation were as shown on 
the balance sheet of the corporation as attached to its 1959 Federal In- 
come Tax Return, a copy of which is hereto attached and hereby made a 
part hereof marked as Exhibit K, and final District of Columbia Corpora- 
tion Franchise Return, copy of which is hereto attached and hereby made 
a part hereof marked Exhibit L. Attached hereto as Exhibits M, N, and 
O is a copy of the Minutes of a Special Meeting of the Board of Direc- 
tors of Lombardy, Inc. dated the 7th day of January, 1960, a copy of a 
‘ynanimous consent to dissolution of Lombardy, Inc." dated January 7, 
1960, and a copy of "resignations" of officers and directors of Lom- 
bardy, Inc., dated January 7, 1960. 

8. The deficiency in income tax and interest assessed against and 
paid by Petitioner herein is substantially the result of including in re- 
vised taxable income the amount of the accumulated earned surplus of 
Lombardy, Inc. Said surplus was received by Petitioner upon liquida- 
tion and dissolution of said corporation. Said surplus was in the form 
of the real estate and other assets of said corporation. 

IN WITNESS WHEREOF, the parties hereto have caused these pre- 
sents to be executed by their respective counsel of record. 


KING & NORDLINGER 


/s/ Henry E, Wixon By: /s/s Bernard I. Nordlinger 
Assistant Corporation 


Counsel, D. C. 


Attorneys for Petitioner 


Attorney for Respondent 


[Exhibit A] 
AGREEMENT 


THIS MEMORANDUM OF AGREEMENT, Made the 17th day of July, 
1959, by and between ARTHUR R. GUY, of the City of Philadelphia, 
State of Pennsylvania, hereinafter referred to as "Seller’' and CHESTER 
A, SNOW, of the City of Washington, District of Columbia, hereinafter 
referred to as 'Purchaser". 

WHEREAS, Arthur R. Guy is the owner of the entire Seen ore 
(being the entire stock or debentures of any nature issued) of Lombardy, 
Inc., owner of premises known on Lot 824 Square 78, improved by 2019 
Eye Street, N. W., Washington, D. C. and was free and clear of all mort- 
gage or deed of trast indebtedness, and, 

WHEREAS, the purchaser is desirous of purchasing the Common 
Stock of the Seller, and the Seller is agreeable upon the terms herein- 
after set forth to sell the same. 

NOW, THEREFORE, in consideration of the premises and of the 
promises of each of the parties hereto to the other and of other valu- 


able considerations, the parties have and do hereby agree and covenent 


with each other as follows: 

The purchase price of said Common Stock shall be Nine Hundred 
Seventy-five thousand dollars ($975,000) with an adjustment of that 
amount upward or downward for the difference by which the cash, re- 
ceivables, prepaid expenses and securities owned by said Lombardy, 
Inc., less accruble and payables are more or less than Two hundred 
thousand dollars ($200,000); the value of the receivables and securities 
shall be determined by the actual market value as of the date of settle- 
ment. If the adjustment through the aforesaid formula should cause the 
cash down payment to exceed thirty per cent (30%) of purchase price of 
said Common Stock, then such excess shall be deducted from the cash 
and added to the hereinafter described Collateral note.’ The purchaser 
shall pay the real estate agents their brokerage or commission, andthe 
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purchaser does hereby agree that the seller shall be held harmless, 
and he agrees and does hereby indemnify the seller from any obligation 
in reference to said brokerage or commission. 

A deposit of Twenty-five thousand dollars ($25,000) will be paid to 
Boss and Phelps, Inc. at the time of the signing of this contract as ade- 
posit for the purchase of the Common Stock aforesaid. The purchaser 
after the inspection of the Lombardy Apartments is made as hereafter 
provided, shall then indicate his confirmation of this contract, or if he 
wishes he may disaffirm it and be entitled to receive his deposit of 
Twenty-five thousand dollars ($25,000) from Boss and Phelps, Inc. If 
the contract is affirmed by the purchaser the deposit of Twenty-five 
thousand dollars ($25,000) shall be deposited with the Columbia Title 
Insurance Company by Boss and Phelps, Inc. together with a copy of 
this contract. 

Settlement shall be made on or before January 7, 1960. The par- 
ties hereto agree that Seller shall have the privilege of an earlier set- 
tlement, and in the event he desires an earlier settlement, he shall give 
written notice thirty (30) days in advance to the Purchaser. 

At the time of settlement the purchaser agrees to pay Fifty thou- 
sand dollars ($50,000) additional in cash, sothat the total cash payments, 
including the aforesaid deposit, shall be Seventy-five thousand dollars 
($75,000), and the purchaser also agrees to pay cash of Two hundred 
thousand dollars ($200,000) more or less, in accordance with the afore- 
said formula. Purchaser will arrange for a straw party to execute a 
collateral note payable to Arthur R. Guy for the balance of the purchase 
price remaining after cash payment as herein indicated. Said note shall 
be based on the Nine hundred seventy-five thousand dollars ($975,000) 
purchase price as adjusted pursuant to the formula hereinbefore set 
forth, payable fiften (15) years from the date of its execution with inter- 
est at the rate of Five and three-fourths per cent (5-3/4%) per annum, 
payable quarterly, without the privilege of curtail. The Two hundred 
thousand dollars ($200,000), more or less shall be added to the cash 
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payment of Seventy-five thousand dollars ($75,000) provided however 
that if this total sum exceeds 30% of the purchase price such excess 
shall be deducted from the above total sum and added to the collateral 
note. The collateral note shall be secured by a first trust note in favor 
of the seller recorded against the Lombardy Apartments hereinbefore 
described, in the full amount of the said collateral note, and said first 
trust note shall likewise provide that it shall be payable fifteen (15) 
years after date of its execution, with interest at the rate of five and 
three-fourths per cent (5-3/4%) per annum, payable quarterly. To fur- 
ther secure the collateral note, the purchaser agrees to place along 
side of the first trust note, Three hundred thousand dollars ($300,000) 
in United States Government Bonds. The collateral note together with 
the first trust note and bonds shall be placed in the National Bank of 
Washington for collection. The usual provisions contained in the col- 
lateral note as set forth in the collateral note attached hereto and made 
part hereof shall obtain between the parties. The purchaser agrees 
that he shall not have the right to withdraw any of the collateral or make 
disposition thereof without the consent of the seller until the collateral 
note referred to above has been paid and satisfied, provided however, 
that if there should be any reduction in the collateral note a correspond- 
ing amount of the bonds may be withdrawn by the purchaser at the same 
time. The first trust note and the bonds hypothecated thereunder may 
not be withdrawn without the consent of the seller, but the National Bank 
of Washington shall hold the same until paid in full unless default oc- 
curs, and in that case the terms of the deed of trust and'the collateral 
note shall be the instruments upon which the seller shall be guided. The 
seller shall have the privilege of substituting the named depository to 
another institution satisfactory to the purchaser. 

All interest earned by the Government Bonds shall be credited to 
the purchaser or his nominee and may, of course, be withdrawn as 
earned. 
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In the event that default should occur and said default continue for 
a period of thirty (30) days, the purchaser agrees that such default shall 
operate as an assignment of the rents to which the Lombardy Apart- 
ments, heretofore described owned by the Lombardy, Inc. is entitled. 
The purchaser further agrees that should such default occur, the seller 
shall have, if deemed necessary by him, the auxiliary aid of the United 
States District Court for the District of Columbia to appoint a Receiver 
and in that eventuality the purchaser consents thereto and will not inter- 
pose any opposition or defense in such contingency. 

If the purchaser shall fail to make full settlement in accordance 
with the terms of this agreement after he has confirmed the same, the 
deposit herein provided for shall be paid to the seller, and the Columbia 
Title Insurance Company is hereby authorized and directed to pay the 
same in full to the seller. In the event of the deposit being paidto seller 
as aforesaid, it shall not operate to prejudice any rights the seller or 
Boss and Phelps, Inc. may otherwise have. What, if any, brokerage or 
commission is incurred by reason of this transaction shall be borne and 
paid by the buyer. 

Seller shall have the right to accelerate the maturity note of the 
first trust note and the collateral note on the Lombardy Apartments, 
upon giving four months notice of such intention to the purchaser pro- 
vided the purchaser divests himself of title to the Lombardy Apartments, 
or in the event of his decease. This provision likewise shall be inserted. 
in the Deed of Trust. 

Seller assumes the risk of loss or damage to the Lombardy Apart- 
ments by fire or other casualty until settlement of this Agreement is 
consummated, and further agrees to comply with all notices of viola- 
tions of Municipal orders or requirements noted or issued by any De- 
partment of the District of Columbia, or actions in any Court on account 
thereof, against or affecting the Lombardy Apartments at the date of the 
settlement of this Agreement. 


Ali refrigerators, screens, window shades, venetian blinds, awnings, 
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vacuum cleaners, tools, furniture and fixtures, and all equipment now 
being used in the operation of the Lombardy Apartments, are included 
in the purchase price of the stock of the Corporation. 

Assessments, if any, against the Lombardy Apartments, made by 
the District of Columbia for improvements completed prior to the date 
of settlement of this Agreement; whether assessments have been levied 
or not, shall be paid by seller or allowance made therefor at the time 
of settlement of this Agreement. 

Seller hereby indemnifies purchaser against any and all claims 
and/or liabilities of Lombardy, Inc., incurred by the said corporation 
prior to the date of settlement. Provided, further, that any claims re- 
quired to be paid by seller, or liabilities required to be satisfied by 
seller, arising out of the operation of Lombardy, Inc., prior to the date 
of settlement, including legal fees and all other justifiable costs, if in- 
curred, shall be credited against the balance of principal due on the 
collateral note. 

Purchaser agrees to carry insurance coverage on the Lombardy 
Apartments in an amount sufficient to qualify under 80% clause. 

Seller shall have the right to make annual inspections of the Lom- 
bardy Apartments during the life of the first trust. i 

Seller warrants that Lombardy, Inc. owns a fee simple title, good 
of record and in fact, to the Lombardy Apartments, 1019 Eye Street, 

N. W., Washington, D. C. known for taxation purposes as Lot 824 in 
Square 78; that said apartment building and land are free and clear of 
encumbrances; that the annual gross rental is approximately Ninety- 
five thousand dollars ($95,000); and that there are only monthly tenan- 
cies in the building. 

It is further understood and agreed that: 

A. Seller agrees to promptly furnish to purchaser a current rental 
schedule of the Lombardy Apartments, together with a copy of its 1959 
operating statement. 
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B. Seller will promptly arrange for purchaser, and an Electrical 
Engineer, a Plumbing Contractor, and a Heating Engineer, all of pur- 
chaser's selection and at purchaser's expense, to inspect the Lombardy 
Apartments, including a reasonable number of its units. 

C. If, after the inspection is made, the Electrical Engineer, or the 
Plumbing Contractor, or the Heating Engineer, makes a report of find- 
ings, not satisfactory to the purchaser, said purchaser shall be entitled 
to cancel this Agreement, and upon such cancellation the Columbia 
Title Insurance Company is directed to return the deposit to the pur- 
chaser. 

D. Purchaser agrees to complete said inspections within ten (10) 
days after arrangements for the inspections have been made by seller; 
and to confirm or cancel this Agreement within five (5) days thereafter. 

E. In the event purchaser exercises this right to cancel this Agree- 
ment , and so notfies seller, and Boss and Phelps, Inc., of such intent, 
the deposit of Twenty-five thousand dollars ($25,000) shall be promptly 
returned to purchaser by Columbia Title Insurance Company, and seller, 
purchaser and Boss and Phelps, Inc. shall thereupon be relieved from 
any and all further liability in this matter, and no liability shall be in- 
curred by either party hereto to the other, nor to Boss and Phelps, Inc. 

The parties hereto agree that taxes and commissions and all other 
proper charges, etc. shall be adjusted as of the date of settlment by the 
title company selected by the purchaser. 

The parties hereto agree that Boss and Phelps, Inc. shall be re- 
garded as a party to this contract for the purpose of asserting its rights, 
if any such exist, in the course of this transaction. 

IN WITNESS WHEREOF, the parties hereto have signed their names 
and affixed their seals the day and year first hereinbefore written. 


/s/ Joseph A. Kofferty /s/ Arthur R. Guy 


/s/ Stacey M. Reed /s/ Chester A. Snow 
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Boss and Pehlps, Inc., agrees and consents to the terms of the above 
Agreement pertinent to it: 


BOSS AND PHELPS, INC. 


By: 
President 


[Notarial Certificates, dated July 17, 1959 | 


Washington, D. C. 
19 


days after date promise to pay to 
the order of ARTHUR R. GUY DOLLARS 
substitute throughout for the word "Bank" as it herein appears "Arthur 
R. Guy" for value received with interest at % per annum, having de- 
posited with said Bank, as collateral security for the payment of the full 
sum of principal, interest and costs due on this note, and also as col- 
lateral security for all other present or future obligations, of any and 
all kinds, to the said Bank, against the undersigned, due or not due, the 
following, to wit: 


with full power and authority to said Bank, or its assigns, to sell the 


whole or any part of said security, or any substitutes therefor, or any 
additions thereto, at public or private sale at the option of said Bank, or 
its assigns, on the non-performance of this promise or any part thereof, 
or the non-payment of any other present or future obligations to said 
Bank as aforesaid, and without advertisement or notice to the under- 
signed; and upon such sale the holder hereof may purchase all or any 
part of said securities discharged from any right of redemption. After 
deducting all proper costs and expenses, the residue of the proceeds 

of sale shall be applied to the payment of this note, and of any other 
present or future obligations to said Bank as aforesaid, and the under- 
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signed agrees to remain liable for any deficiency then remaining. If 


said net proceeds exceed the unpaid balance of this note, and any other 
obligations of the undersigned to said Bank, together with interest and 
costs, such excess shall be paid to the maker hereof. In case of de- 
preciation in the market value of any security at any time pledged pur- 
suant to the provisions of this note, a payment shall be made on account, 
or additional security added, as required by said Bank. If such pay- 
ment is not made or additional security added, this note and any other 
obligations of the undersigned to said Bank, shall at its option, become 
due and payable immediately and the collateral pledged herein sold as 
hereinbefore provided. 

And the undersigned further agrees that should any litigation ensue 
to holder with respect to the collection of the said note of the holding of 
sale of the said collateral security or any part thereof, the said holder 
shall be paid such reasonable expenses and counsel fees incurred in 
connection therewith. 

Date 


This loan is/not made for the 
purpose of purchasing or carrying 
stocks registered on a National 
Securities Exchange in accordance 
with Reg. ''U". 
Address 


—_——— 


Officer Borrower 


[Exhibit B] Washington, D. C. 
August 7, 1959 


MEMORANDUM TO: Mr. Arthur R. Guy, 
1530 Chestnut Street, 
Philadelphia 2, Pennsylvania 

This memorandum refers to our Agreement dated the 17th day of 
July, 1959, relative to my purchase of the entire stock of The Lombardy, 
Inc. 

Pursuant to the provisions in Paragraph "'D" on Page 6 of the said 
Agreement, I hereby confirm the Agreement, subject to the following 
conditions: : 

1. I agree to pledge United States Government Bonds in the amount 
of $300,000. face value, in lieu of market value as required by the terms 


of the Agreement, provided however, that the market value of the Bonds 


shall not be less than $285,000. 

2. IL agree to have the electrical work described in the attached 
estimate of the Northeast Electric Company commenced promptly after 
the consummation of the Agreement, and completed within a reasonable 
time thereafter. 

3. In the event, under the formula referred to in the last paragraph 
of the first page of the said Agreement, I am required to make a cash 
payment of less than $75,000., I agree to invest the difference between 
the required cash payment and $75,000., not to exceed $15,000., in United 
States Government Bonds and to pledge them in the same manner as re- 
quired by the Agreement, and provided relative the $300,000. face value 
Bonds indicated in paragraph 1 of this memorandum, to further secure 
the collateral note. 

Please acknowledge your approval of the above by returning to me 
one signed and notarized copy of this memorandum. 


/s/ Chester A. Snow 
[Notarial Certificates, dated 7 August 1959 | 
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’ STATEMENT OF ACCOUNT 


with 
The Real Estate Title Insucance Company of the District of Columbia ® 
The Columbia Title Insurance Company of the Pistrict of Columbia 
1422 4 STREET N.W.. WASHINGTON 5, 0. C. 
RECORDING FEES ESTIMATED AND ARE SUBJECT TO ADJUSTMENT AYTER RECORDING. 


Settlement Case No___92333.__. DR. 


In Re__Purchase aera a: mse ate. 
His Seasat tock of Lombardy, Inc : 


ASSETS: 

Real Estate 

UeSe Bonds 61 
U.S. Bonds 63.68 
Cash 

Accrued Interest 
Pre-peid Insurance 
Supplies 


D,O- Income Tax | 

Fees and expenses 

Bills payable 

Bills 

Water Rent, utilities este 
Net. Asset Value of Stock 
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[Excerpt from Trial Brief] 


(b) Interpretation of Local Taxing Statutes to 
Result in an Income Tax Liability When a 
Taxpayer Realizes no Profit is Contrary 
to the Constitution of the United States and 
the Amendments Thereto 


As has been shown, the liquidation of the apartment house corpora- 
tion by Petitioner, resulted in no gain to him. Hence, interpretation of 
a law which requires that he be taxed as if he received a gain, when he 
did not, is contrary to the Constitution of the United States and the amend- 
ments thereto. If the statute and rules are held to create a conclusive pre- 
sumption of fact, contrary to fact, the rule of Heiner v. Donnan, 258 U.S. 
312, 76 Led 772 (1932) is violated. If the measure of the tax is held to 
be the income theretofore earned by the corporation, rather than the in- 
come earned by the taxpayer, then the statute and rules violate Hoeper 
v. Tax Commission, 284, U.S. 206, 76 L.ed 248 (1931) because they meas- 
ure a tax by ‘the income of the corporate entity rather than the individual 
entity. 


[Filed, Feb. 15, 1965] 


FINDINGS OF FACT AND OPINION 


Two taxes are under attack in these cases. In Docket No. 1934 
Chester A. Snow, as an individual, appeals from the assessment of a 
deficiency in income tax, assessed upon what the assessing authority of 
the District of Columbia determined to be a dividend resulting from a 
corporate distribution. In the other case, Docket No. 1935, Chester A, 
Snow, trading as Chester A. Snow Rents, an unincorporated business, 
complains of a deficiency in franchise tax resulting from the disallow- 
ance of a deduction for depreciation. 
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The respondent contends that both taxes are valid. 
The facts hereafter found relate to both taxes. 


Findings of Fact 


Most of the facts have been stipulated by the parties, and are found 
by the Court as stipulated. The Court finds additional facts as follows: 

1. (a) The petitioner in Docket No. 1934 is an individual domiciled 
within the District of Columbia. 

(b) The petitioner in Docket No. 1935 is the owner and operator of 
an unincorporated business known as "Chester A. Snow Rents" with its 
office at 710 Eighth Street, Northwest, Washington, D.C., wherein it car- 
ries on the business of apartment house rental. 

2. These cases were filed on May 7, 1964. 


Opinion 
Docket No. 1934 


The assessing authority of the District of Columbia assessed the 


petitioner, as an individual, a deficiency in income tax for the year 1960 
in the amount of $17,264.64, plus interest in the amount of $3,021.31, or 
a total of $20,285.95. The deficiency was computed as follows: 


Taxable income shown on return $58,537.77 


ADD: Additional income or unallowable deductions: 
Dividend from Lombardy, Inc. $324,318.88 
Chester A. Snow Rents 967.32 
Salary Allowance & exemption 7,868.91 
Rental Income, North Portal 
Properties 10,837.70 
Contribution, Chilean Disaster Fund 1,000.00 
Casualty Loss 300.00 345,292.81 
Total $403,830.58 


Revised tax liability $19,816.53 
LESS: Tax previously paid : 2,551.89 
Deficiency in tax $17,264.64 
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While the petitioner in the petition filed herein protested several of 


the above detailed items of additional income and unallowable deductions, 


he abandoned the attack in respect to all, except "Dividend from Lom- 
bardy, Inc."" Disposition by the Court will be limited to that item only. 
The deficiency, as far as it relates to the dividend item, was as- 
sessed under the following sections of the District of Columbia Code, 
1961 Edition: 
"47-1557a. Gross income and exclusions therefrom. 


"(a) The words 'gross income’ include * * * 
income derived from * * * dividends * * *." 
"47-155lc. General definitions. 

* * OK 


"(m) The word 'dividend' means any distribution 
made by a corporation (domestic or foreign) to its 
stockholders or members, out of its earnings, profits, 
or surplus (other than paid-in surplus), whenever 
earned by the corporation and whether made in cash 
or any other property (other than stock of the same 
class in the corporation if the recipient of such stock 
dividend has neither received nor exercised an option 
to receive such dividend in cash or in property other 
than stock instead of stock) and whether distributed 
prior to, during, upon, or after liquidation or dissolu- 
tion of the corporation:" 


On July 17, 1959, Arthur R. Guy was the owner of 100 shares of the 
capital stock of Lombardy, Inc., a Delaware corporation, which was the 
entire issue. The stock was issued either to Guy, or to his predecessor 
stockholder or stockholders for $156,585.00. On July 17, 1959, Guy 
entered into a contract with the petitioner, by which he agreed to sell his 
stock to the petitioner for $975,000, payable as follows: $75,000 in cash 
and a promissory note of $900,000, secured by certain securities and by 
a deed of trust on a piece of real estate known as "Lombardy Apart- 
ments”, which the petitioner expected to receive ultimately as stock- 
holder distributee of Lombardy, Inc., when he should have acquired the 
stock of that company from Guy. 
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On January 7, 1960, the above described transaction was closed. The 
petitioner made the cash payment as required by the contract, deposited 
securities of $200,000, and executed a note for $700,000 and a deed of 
trust on Lombardy Apartments securing the same. Guy transferred his 
100 shares of the capital stock of Lombardy, Inc. to the petitioner. The 
petitioner then became the sole stockholder of Lombardy; Inc. On Janu- 
ary 7, 1960, the Board of Directors of that corporation held a meeting, 


whereat a resolution providing for dissolution of the corporation and dis- 
tribution of all its assets to the petitioner, as the sole stockholder, was 
adopted. On the same day the petitioner signed a paper, designated 
"Unanimous Consent to Dissolution", in which he consented to the dis- 
solution. The articles of dissolution were transmitted to the office of 
the Secretary of the State of Delaware, who on January 8, 1960, approved 
the dissolution and issued a certificate thereof. A deed from Lombardy, 
Inc. to the petitioner dated January 7, 1960, and conveying Lombardy 
Apartments to the petitioner was executed by the corporation and re- 
corded on January 11, 1960 in the office of the Recorder of Deeds in 
Liber 11365 at folio 94. Immediately thereafter the above mentioned 
deed of trust, signed by the petitioner and his wife, and securing the 
promissory note of $700,000, was recorded in the office of the Recorder 
of Deeds in Liber 11365 at folio 96. 

The Lombardy Apartments was the only piece of real estate owned 
by Lombardy, Inc. The apartment building was constructed on Original 
Lot 7, part of Original Lot 6 and part of what is called "Alley Closed" 
in Square 78, all of which is designated for purposes of taxation as "Lot 
824 in Square 78". In addition to the described real estate there were 
distributed by Lombardy, Inc., to the petitioner, as its sole stockholder, 
the assets following: 


United States Bonds (61) $95,250.00 
United States Bonds (63 - 68) 82,312.50 
Cash 46,208.30 
Accrued Interest 430.60 
Prepaid Insurance 1,466.44 
Supplies 283.54 
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The parties have stipulated that at the time of the dissolution of 
Lombardy, Inc. the "fair market value" of the real estate of the petitioner, 
represented by Lombardy Apartments, and hereinafter so called, was 
$775,000.00, which value, of course, was not realized, but is a mere 
estimate of what it wouldbring in a fair sale. It apparently cost the 
corporation $530,384.00, that is to say, $350,384 for the improvements 
(apartment building) and $180,000 for the land. At the time of the dis- 
solution it was valued on the books and records of the company at 
$271,415.83, computed or determined as follows: 

Buiiding $350,384.00 

Less Depreciation 267,549.00 $82,835.00 


Boiler, etc. 27,407.73 
Less Depreciation 18,826.90 8,580.83 


Land 180,000.00 
Total $271,415.83 


———————— 
At the time of the dissolution the books and records of Lom- 
bardy, Inc. showed the following: 


Capital Stock $156,585.00 
Earned Surplus 343,494.00 


Total $500,079.00 


The petitioner, therefore, received assets of the recognized or 
realized value of $500,079.00, upon the dissolution of Lombardy. While 
assets of that recognized value were distributed to him, all of it was not 
a taxable dividend. The statute provides for the subtraction of what therein 
is called "paid-in surplus", which has been inerpreted to mean capital 
invested or paid in to the corporation by stockholders, in other words, 
the amount paid for capital stock. The designation implies the financial 
relationship between a stockholder and the corporation,and that the money 
or amount involved was "paid-in" to the corporation. In this instance 
the amount of "paid-in surplus" or the amount paid for capital stock was 
$156,585.00. That amount of the distribution, therefore, was not taxable 
to the distributee. 
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The receipt of the earned surplus of $343,494 was another matter. 
Under the definition of "dividend" in Section 47-1551c(m), quoted above, ; 
the amount received was a dividend and taxable as such. Berliner v. 
District of Columbia, 103 U.S. App. D.C., 351, 258 F.2d 651, 86 W.L.R. 
456. The unrealized value of the assets distributed was not a taxable 
dividend. District of Columbia v. Oppenheimer, 112 U.S. App. D.C. 239, 
301 F.2d 563, 90 W.L.R. 559. 

The deficiency here assailed was based upon the assessing author- 
ity's determination that a dividend in the amount of $324,318.88, repre- 
sented by the net amount of earned surplus of Lombardy, Inc., was re- 
ceived by the petitioner. That amount was computed as follows: 


Earned Surplus at Date of Liquidation $343,494.00 
Less: Expenses (relating to the trans- 

action) 19,175.12 
Dividend $324,318.88 


The Court must rule that the assessment was valid. 

The petitioner, as did the taxpayers in the Berliner case, seeks to 
have the distribution considered as a disposition of his stock in Lom- 
bardy, Inc., or as some form of a capital transaction, as permitted by 
the Federal Law. The District's law, however, is substantially different. 
What the petitioner really asks is that the term "paid-in surplus" be com 
strued to mean what he paid Guy for the Lombardy, Inc. stock. In sup- 
port of that contention the petitioner would have the Court distort Sec- 
tion 47-1557a(a) of the Code, and interpret it to mean that income from 
dividends is not taxable except to the extent that it represent or reflect 
gain. The section does provide that ''The words ‘gross income" include 
gains and profits", but it does not state from what source and specifically 
does not state that the ''gains and profits" mentionedare from dividends. 
After providing that gross income includes gains and profit, it states 
that the words "gross income" includes income derived from several 
forms of labor, activities and property, including dividends. Those 
sources of income are in no way related to gain or profits. For in- 
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stance the phrase "and income derived from salaries", immediately fol- 


lowing the provision about "gains and profits", is not to be interpreted 
to mean that "income derived from salaries" is not taxable, except to 
the extent that it represent or reflect gains or profits. The same is 
true in respect of "rent, royalties, interest, dividends, securities". 
(Emphasis supplied.) 

The same contention here made by the petitioner was considered 
and disposed of adversely thereto by this Court in Dinkin v. District of 
Columbia, 89 W.L.R. 1293, C.C.H.-D.C. Par. 200-002 (Opinion 987). In 
that case the original stockholder, L. S. Jullien, acquired shares of 
stock in a corporation for $3,680.16. He subsequently sold that stock 
to Max Dinkin for $9,421.00. About 23 years thereafter the corporation 
was dissolved and distributed its assets of the value of $30,090 to Din- 
kin as the sole stockholder. Dinkin and his wife filed a joint income tax 
return, in which they reported a taxable dividend growing out of the cor- 
porate distribution, computed by deducting from the $30,090 the sum of 
$9,421.00, the amount which he had paid Jullien for the stock. The as- 
sessing authority rejected the computation and determined that the only 
amount which 'was properly deductible was what Jullian, the original 
stockholder, had paid the corporation for the stock; and assessed a de- 
ficiency accordingly. The Dinkins appealed from the assessment to this 
Court, which affirmed the assessment and held as follows: 

"The assessing authority of the District of 
Columbia considered or determined that the paid- 
in surplus of the corporation in relation to the stock 
here involved was what was received by the corpora- 
tion from L. S, Jullien upon the issuance of the stock 
to him, that is to say, $3,680.16; and limited the de- 
duction to that amount. On the other hand, the peti- 
tioners contend that the amount which the petitioner, 
Max Dinkin, paid Mr. Jullien for the transfer or as- 
signment of the stock, that is to say, $9,421.00 re- 
presented paid-in surplus, and should have been de- 
ducted from the amount that the petitioner received 
upon dissolution of the corporation. 
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"The Court must hold that the assessment was 
proper. Berliner v. District of Columbia, 103 U.S. 
App. D.C. 351, 258 F.2d 651, 86 W.L.R. 456. The 

sum of $3,680.16, and that only, was the paid-in sur- 
plus in relation tothe 51 shares of stock which the 
petitioner, Max Dinkin, held." 

Guy, who wanted to convert his holdings into cash or a more liquid 
state, evidently knew or was advised that, if he had sold the assets of 
Lombardy, Inc. instead of the capital stock to the petitioner, the corpora- 
tion would have realized the enhanced value of the assets; and that the 
$975,000 less the "paid-in surplus" of $156,585.00 would have been a 
taxable dividend when distributed to him under the decision in the Ber- 
liner case. 1 The gain he made on the sale of the stock to the petitioner 
was not taxable, because he had held the stock for more than two years. 
That was, no doubt, why he insisted upon selling the stock to the peti- 
tioner, and putting the petitioner in his, Guy's shoes. At any rate, the 
petitioner was the sole stockholder of Lombardy, Inc. at the time of its 
dissolution. He received all of its assets. He made his bed and must 
lie init. The plain language of Section 47-1551c(m) does not permit any 
interpretation other than one imposing on the petitioner the legal obli- 
gation to pay an income tax on the dividend of $343,494.00 represented 
by the earned surplus of Lombardy, Inc., in that amount. Berliner v. 
District of Columbia, supra; Dinkin v. District of Columbia, supra; Uline 
y. District of Columbia, 91 W.L.R. 1863; Rafferty v. Comptroller of the 
Treasury, 228 Md. 153, 178 A.2d 896; United States v. Phellis, 257 U.S. 
156, 42 S.Ct. 63, 66 L.Ed. 180. In computing the deficiency the assess- 
ing authority deducted an item of expenses in the amount of $19,175.12 
from the earned surplus of $343,494 and thus determining the dividends 
to be $324,318.88. That was not proper. The expenses were not incur- 
red in relation to the distribution, but were a capital expenditure in 
connection with the acquisition of the stock. Since the respondent does 


1103 U.S. App. D.C. 351, 258 F.2d 651, 86 W.L.R. 456. 
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not ask for an increase of the assessment, the Court will not disturb the 
computation. 

In accordance with its custom, prompted by the unsettled matter of 
the Court's status, it will not decide the constitutional question presented. 
It does, however, here note that the constitutional question was here 
raised by the petitioner. 


Docket No. 1935 


This portion of the opinion is addressed to the appeal from the as- 
sessment of a franchise tax measured by net income, and assessed 
against the petitioner, as owner and operator of an unincorporated busi- 
ness, that is to say, the business of owning and operating an apartment 
house. Most of the facts recited in the preceding portion of this opinion 
are pertinent here, and are by reference considered as stated herein. 

Apparently from the record, when the petitioner acquired Lom- 
bardy Apartments by distribution from Lombardy, Inc., he began its 
operation on his behalf, which constituted an unincorporated business 
within the meaning of the District of Columbia Income and Franchise 
Tax Act of 1947 (Chapter 15 of Title 47, D. C. Code, 1961 Edition). In 
that capacity he filed a franchise tax return and paid a franchise tax for 
the calendar year 1960. In computing the franchise tax paid by him for 
that year the petitioner deducted from gross rentals from Lombardy 
Apartments an item of depreciation in the amount of $26,162.52. Such 
amount for depreciation was determined or computed by the petitioner 
in the manner following: he determined that Lombardy Apartments have 
a fair market value of $803,219.50; he apportioned that value between 
the building and the land as follows: 81.43? per centum or $654,062.23 
to the building, and 18.57 per centum or $149,157.27 to the land; and he 
then determined or considered that the building would be exhausted or 
obsolete in twenty-five years. As a result he deducted from gross rent- 


Percentage used by assessing authority in assessing real estate tax, 1958- 
1959. 
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als an amount equal to four per centum of the value which he had as- 
signed or apportioned to the building, that is to say, $26,162.52. 

The assessing authority rejected the petitioner's computation of the 
deduction for depreciation, and determined that the correct basis for 
depreciation, was the net value? assigned to the building on the books 


and records of Lombardy, Inc., at the time of the dissolution, that is to 
say, the amount of $9 1,415.83.° 
Both the petitioner and the assessing authority were in error. The 


correct basis for depreciation was that portion of the total of the amount 
of the paid-in surplus‘ and the amount of the earned surplus ($156,585 + 
$343,494 = $500,079), which was assignable or allocable to, or repre- 
sented by a building, known as Lombardy Apartments. Oppenheimer v. 
District of Columbia, 92 W.L.R. 799, 804. The only asset distributed to 
the petitioner which had unrealized appreciation of value was Lombardy 
Apartments. The other assets had no appreciation or increase, or had 
diminution® of value. The value of those other or last mentioned assets 
totaled $226,951.38, leaving the realized value of Lombardy Apartments 
the difference, or $273,127.62. That amount, of course, was the real- 
ized value of both the building and the land. Since the land was not sub- 
ject to depreciation, there should have been apportioned to the building 
the portion of the realized value represented thereby. 

The petitioner in apportioning value between the depreciable por- 
tion (the building) and the land of Lombardy Apartments used the ap- 
portionment percentage employed by the assessing authority of the Dis- 
trict in assessing a real estate tax for the year immediately preceding 
the date of the transaction here involved (January 7, 1960), that is to 


3 


i The amount paid the corporation for the capital stock. 


> United States Bonds had depreciated from $364,000 to $177,562.50. 


Cost less the reserve for depreciation. 
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say 81.43 per centum to the building and 18.57 per centum to the land; 
and determined that the annual depreciation of the building was 4 per 
centum of its value. The assessing authority in computing the de- 
ficiency here under attack used the same percentage in determining the 
annual depreciation of the building. The Court believes that 81.43 per 
centum of the value of Lombardy Apartments, or $257,598.21 should be 
apportioned or allocated to the building, and that the annual deprecia- 
tion of its value was reasonably 4 per centum thereof, or $10,303.93. 
The correct amount of franchise tax for the year 1960 is computed as 
follows: 


Loss Reported (D.C. Operations only -$8, 161.32 


Unallowable Depreciation 
Amount Taken $26,162.52 
Amount properly allowable 10,303.93 15,858.59 
Revised Amount of Income x 
Less: Salary Allowance 2,865.91 
Exemption 5,000.00 7,865.91 


? 


(Loss) -$ 168.64 


No deficiency was, therefore, properly assessable against the 
petitioner, as an unincorporated business. The Assessment and col- 
lection of a deficiency in the amount of $323.78 was erroneous. 


Conclusion 


For the reasons stated the Court holds as follows: 

Docket No. 1934. That a deficiency in income tax for the calendar 
year 1960, in the amount of $17,264.64, plus interest in the amount of 
$3,021.31, or a total of $20,285.95, was not erroneously assessed 
against and collected from the petitioner as an individual, and must be 
affirmed; and that the petitioner is not entitled to any refund thereof. 

Docket No. 1935. That a franchise tax for the calendar year 1960, 
in the amount of $323.78, plus interest in the amount of $56.66, or a 
total of $380.44, was erroneously assessed against, and collected from 
the petitioner, as an unincorporated business, and must be cancelled, 
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and that the petitioner is entitled toa refund thereof, with interest 
thereon at the rate of 4 per centum per annum from March 16, 1964, to 
the date of payment of refund. 


Decisions will be entered in accordance with this opinion. 


Jo. V. Morgan 
Judge 


[Filed Mar. 2, 1965] 
AMENDMENT TO OPINION 


The Opinion entered herein on February 15, 1965 is amended by 
striking out the figure $75,000 in the 7th. line of the 4th. paragraph 
(page 3) of the Opinion and substituting in lieu thereof the figure 
$275,000; and by striking out the figure $900,000 in the 8th. line of the 
4th. paragraph (page 3) of the Opinion and substituting in lieu thereof 
the figure $700,000. 

The Opinion is further amended by striking out in paragraph 15, 
pages 7 and 8 of the Opinion the following: 


"Guy, who wanted to convert his holdings into 
cash or a more liquid state, evidently knew or was 
advised that, if he had sold the assets of Lombardy, 
Inc. instead of the capital stock to the petitioner, the 
corporation would have realized the enhanced value 
of the assets; and that the $975,000 less the "paid-in 
surplus' of $156,585.00 would have been a taxable 
dividend when distributed to him under the decision 
in the Berliner case.! The gain he made on the sale 
of the stock to the petitioner was not taxable, because 
he had held the stock for more than two years. That 
was, no doubt, why he insisted upon selling the stock 
to the petitioner, and putting the petitioner in his, 
Guy's shoes. At any rate, the petitioner was the 
sole stockholder of Lombardy, Inc. at the time of 
its dissolution." 
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And substitute in lieu thereof the following: 


"The petitioner was the sole stockholder of Lom- 
bardy, Inc. at the time of its dissolution." 


The Opinion is further amended by striking out footnote (1) on 
page 8 of the Opinion and by changing the numbers of the remaining 
footnotes accordingly. 


Jo. V. Morgan 
Judge 


[Filed Feb. 15, 1965] [Docket No. 1934] 
DECISION 


This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hear- 
ing on said petition, it is, by the Court this 15th. day of February, 1965. 

ADJUDGED AND DETERMINED, That a deficiency in income tax 
for the calendar year 1960, in the amount of $17,264.64, plus interest 
in the amount of $3,021.31, or a total of $20,285.95, was not erroneous- 
ly assessed against and collected from the petitioner as an individual, 
and is hereby affirmed; and that the petitioner is not entitled to any 
refund thereof. 


Jo. V. Morgan 
Judge 


[Filed March 3, 1965] [Docket No. 1934] 


PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United 
States Court of Appeals for the District of Columbia Circuit: 

1. Chester A. Snow petitions for a review by the United States 
Court of Appeals for the District of Columbia Circuit, of a decision of 
the District of Columbia Tax Court made in the above-entitled case. 
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2. The decision of which review is sought affirmed an assessment 
of a deficiency in income tax for the year 1960 against petitioner, an 
individual. 

3. The decision of the Tax Court was entered on February 15, 
1965. 


KING & NORDLINGER 


Bernard I. Nordlinger 
Attorneys for Petitioner 


[Docket No. 1935] 
DISTRICT OF COLUMBIA TAX COURT 


Proceedings Memorandum 


Franchise Tax 
$380.44 


Petition filed — Taxpayer notified 
Corporation Counsel and Finance Office served. 


Hearing set for Sep 30 — Certificate of service. 
Motion for continuance — 


Motion granted — Hearing continued to Oct 20. 
Certificate of service. 


Hearing continued to Nov 10/ 


Hearing Henry E. Wixon, Esq., for District. 
Trial Brief filed. 


Motion for extension of time within which to file 
brief for respondent — Granted — Certificate of 
service. 


Motion for extension of time within which to file 
brief for respondent. 


Motion granted to Jan 4 — Certificate of service 


Brief for Respondent — Certificate of service. | 


Reply brief of Petition — Certificate of service. 
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Jan 15 Supplemental Stipulation. 


Feb 15 Findings of Fact, Opinion Decision — Certificate 
of service. 


Mar 2 Amendment to Opinion — Certificate of service. 


Mar 3 Order for Consolidation of causes — Certificate 
of service. 


Mar 3 ‘Petition for Review — Certificate of service. 
Mar 9 __s Designation of Record — Certificate of service. 


[Filed May 7, 1964] 


PETITION 
= [Docket No. 1935] 


The above-named Petitioner appeals from an assessment of taxes 
against him and avers as follows: 

1. Petitioner is an individual with residence at 4426 Cathedral 
Avenue, N.W., Washington, D.C. and office at 710 8th Street, N.W., 
Washington, D.C. 

2. The tax in controversy is an Unincorporated Business Fran- 
chise Tax in the amount of Three Hundred Twenty-three Dollars and 
Seventy-eight Cents ($323.78) for the year ended December 31, 1960, 
plus interest of Fifty-six Dollars Sixty-six Cents ($56.66) for a total 
of Three Hundred Eighty Dollars Forty-four Cents ($380.44). 

3. The notice of assessment (statement of taxes due) was dated 
March 13, 1964, as will appear from the copy thereof, hereto attached 
as Exhibit "A." The tax was paid by Petitioner on March 16, 1964. A 
copy of the notice of deficiency and the statement of method of computa- 
tion thereof explaining the deficiency are attached hereto respectively 
as Exhibits ''B" and "C." 

4. The assessment of tax is based upon the following errors: 

(a) Use of "net book value of assets received in liquidation” by the 
Government of the District of Columbia is not in conformity with the re- 
quirements of the statute because the taxpayer is entitled to an allow- 
ance for depreciation under Section 47-1557b(7) D.C. Code (1961) 
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reasonable in amount upon the vasis provided for in Section 47-1583e. 
In turn, the basis set out in Section 47-1583e(a) is the cost of the par- 
ticular assets to the taxpayer. The cost to the taxpayer of the particu- 
lar assets, the Lombardy Apartments, sought to be depreciated in the 
case at bar was for the building acquired $654,062.23, not the "net 
book value of assets received in liquidation, $91,415.83" shown on the 
books of Lombardy, Inc., a corporation in liquidation. 

(b) On or about January 1, 1960, Petitioner acquired all of the 
shares of stock of Lombardy, Inc., a corporation, which immediately 
liquidated and distributed to Petitioner all of its assets, including an 
apartment building. The District of Columbia erroneously used as a 
basis for depreciation the book value of the apartment building on the 
books of the corporation which had liquidated, rather than the cost of 
the apartment building to this Petitioner. 

5. The facts upon which the “etitioner relies as a basis of this 
case are as follows: 

(a) Petitioner paid the full and fair value for all of the shares of 
the stock of Lombardy, Inc. under an Agreement dated the 17th day of 
July, 1959, and an amendment thereto dated August 7, 1959. Pursuant 
to said Agreement, on January 1, 1960, a settlement under said con- 
tract for the purchase of the stock of Lombardy, Inc. was effected and 
the corporation immediately thereafter liquidated. This Petitioner 
thus obtained assets for which he paid full and fair value equal to the 
purchase price. 

(b) The improved real estate constituting the Lombardy Apart- 
ment was acquired by Petitioner at a cost of $803,219.50, allocated 
according to 1960 assessed value for D.C. Real Estate Taxes, 
$149,157.27 for land, and $654,062.23 for building. Thus the cost to this 
taxpayer for acquisition of the building may be depreciated at the 4% 
rate claimed by the taxpayer; not the 4% of $91,415.83 claimed by the 
Government of the District of Columbia as the undepreciated value of 
assets on the books of Lombardy, Inc., the corporation which had 
liquidated. : 
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WHEREFORE, Petitioner prays that this Court may hear the case 
and order a refund of Three Hundred Eighty Dollars Forty-four Cents 
($380.44) with interest thereon to date of refund. 


Chester A. Snow 


KING & NORDLINGER 


Bernard I. Nordlinger 
Attorneys for Petitioner 


DISTRICT OF COLUMBIA )_ SS: 

CHESTER A. SNOW, being duly sworn says that he is the Petitioner 
above named; that he has read the foregoing Petition and is familiar 
with the statements contained therein; that he verily believes that the 
statements are true. 


Chester A. Snow 


{Exhibit A] 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 


Finance Office: [Exhibit B] 
Revenue Division 

CERTIFIED MAIL 

RETURN RECEIPT REQUESTED February 3, 1964 

Mr. Chester A. Snow 

T/A Chester A. Snow Rents 


710 - 8th Street, N.W. 
Washington, D.C. 


Re: File No. U/B 11120 (WRE) 


Dear Sir: 

The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1960, indicates that the 
adjustment of your tax liability, as shown in the accompanying state- 
ment, is warranted. 

IF YOU AGREE to the adjustment in tax as shown in the accom- 
panying statement, the enclosed form of waiver should be executed and 
forwarded to this office promptly, in order to permit the early assess- 
ment of the additional tax and to stop the accumulation of interest. 
Interest will cease, as of date of assessment, upon payment of amount 
due to the D.C. Treasurer, within ten (10) days from date of assess- 
ment. 

IF YOU DO NOT AGREE to the proposed adjustment, you may file 
a protest with this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for a hearing in this office will be granted you prior to final determina- 
tion of any deficiency in tax against you. 

Should you fail to file either the enclosed form of waiver or a 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and de- 
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mand will be sent you in accordance with the provisions of law applica- 


ble to the assessment and collection of income and/or franchise tax 
deficiencies. 
Yours very truly, 


Ben A. Barsky 
Supervisory Tax Auditor 
Income and Franchise, Tax Section 


Enclosures: 


Statement 
Form of Waiver 


[Exhibit C] 
CHESTER A. SNOW RENTS 
Chester A. Snow 
710-8th Street, N.W. 
UB File 11120 WRE 
Unincorporated Business Franchise Tax : 


Calendar Year : 1960 
Loss Reported (D.C. Operations Only) ' $8161.32 
Plus: Unallowable Depreciation 22505.89 
Revised Profit -$14344.57 
Less: Salary Allowance $2868.91 
Exemption 5000.00 7868.91 

Taxable Income $6475.66 
Tax (a) 5% (Deficiency) 323.78 
Net Book Value of Assets Received 

in Liquidation $9 1415.83 
Allowable Depreciation (a) 4% 3656.63 
Depreciation Taken ' 26162.52 
Depreciation Disallowed $22505.89 
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[Petitioner’s Exhibit 1] STIPULATION 
[Docket No. 1935] 
It is hereby stipulated among the parties to this cause, through 


their respective counsel of record, that the following facts are true and 
may be introduced in evidence without formal proof, and shall be con- 
sidered as having been duly proved according to law for the purposes 
of this case and no other matter, pending or future: 

1. On March 13, 1964, Notice of Assessment of a deficiency in 
income taxes for the year 1960 in the amount of $323.78, with interest 
in the amount of $56.66 was delivered to Petitioner. On March 16, 1964, 
Petitioner paid said tax and interest thereon under protest. A copy of 
the Notice of Assessment (Statement of Taxes Due) is attached to the 
Petition in Docket No. 1935, heretofore filed herein. 

2. The Stipulation in Docket No. 1934 is hereby incorporated 
herein by reference for the same purpose and subject to the same con- 
ditions and limitations as set forth therein and herein. 


3. (a) Upon dissolution of Lombardy, Inc. the journal entry made 
January 7, 1960, on the books of Chester A. Snow Rents reflected the 


following distribution received by him upon the liquidation of Lombardy, 
Inc.: 


Debit Credit 
Land — 2019 Eye St., N.W. $149,157.27 $ 
Building 654,062.23 
U.S. Bonds at Market Value 177,562.50 


Cash Received and Paid Over 
to Seller 46,208.30 46,208.30 


Accrued Interest Receivable 
on U.S. Bonds 430.60 


Prepaid Insurance 1,466.44 
Supplies — Janitor 283.54 
First Mortgage 700,000.00 


Purchase Price Lombardy, 
: Inc. Stock y 282,962.58 


TOTALS $1,029, 170.88 $1,029, 170.88 
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(b) Respondent does not concede the foregoing entry was 


correct. 

4. (a) The allocation of $149,157.27 to land and $654,062.23 to 
building was derived from allocating out of the total amount paid for 
corporation stock $803,219.50 to improve real estate. That amount was 
then allocated in the proportions of the July 1, 1959, D.C. Tax assess- 
ment to land and building. Petitioner thus on an allocated basis re- 
corded in his books that he actually paid on or about J anuary 7, 1960, 
$654,062.23 for said building constituting the Lombardy Apartments. 

(b) Respondent does not concede that the foregoing method 
or entry was correct. 

5. The undepreciated cost of the buildings and improvements of 
the Lombardy Apartments shown on the Balance Sheet of Lombardy, 
Inc. as at December 31, 1959, consisting of undepreciated cost of 
building and improvements at $82,835.00 and undepreciated cost of 
stéker, refrigerator, etc. at $8,580.83, constituted the undepreciated 
balance of the cost or book value of said improvements known as the 
Lombardy Apartments to said corporation, according to its books. 

6. $26,162.52 constituted a fair and reasonable allowance for de- 
preciation to Petitioner as deducted by him from gross income upon 
his return for the year 1960 only if Petitioner was correct in establish- 
ing $654,062.23 as a basis for depreciation of said building. In such 
case, Petitioner was correct in using the straight line method of de- 
preciation at a rate of 4% per annum. 

IN WITNESS WHEREOF, the parties hereto have caused these 
presents to be executed by their respective counsel of record. 


KING & NORDLINGER 


Henry E. Wixon Bernard I. Nordlinger 
Assistant Corporation Counsel, Attorneys for Petitioner 
D.C. 


Attorney for Respondent 


[Docket No. 1935] 
SUPPLEMENTAL STIPULATION ‘ 


It is hereby stipulated by and between counsel for petitioner and 
counsel for respondent in the above-entitled case as follows: 

1. The values of land and building pertaining to Lot 824 in Square 
78 in the District of Columbia as determined by the District for pur- 
poses of assessment and taxation, and the percentages which the value 
of each of such items bears to the total value of these items for such 
purpose are as follows: 


Value Per Cent Per Cent 
1956-1959 of Total Value 1960 of Total 


Land $ 70,694.00 18.570 $ 97,884.00 23.998 
Building 310,000.00 81.430 310,000.00 76.002 
Total $380,694.00 100. $407,884.00 100. 


pa sAlelaatitt Rontn Rhian 


2. 81.430 per cent of $803,219.50 (see paragraph 4(a) of Stipula- 
tion in Docket No. 1935) was calculated by petitioner to determine his 
cost of building for depreciation purposes. 

3. The deficiency in tax determined by the District of Columbia 
in respect of the unincorporated business franchise tax liability of 
petitioner for the calendar year 1960 was determined and communicated 
to petitioner as set forth in Exhibits A and B to this Stipulation. 


Bernard I. Nordlinger Chester H. Gray 
Attorney for Petitioner Corporation Counsel, D.C. 


Henry E. Wixon 


Assistant Corporation 
Counsel, D.C. 


Attorneys for Respondent 
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[Filed Feb 15, 1965] [Docket No. 1935] 


DECISION 

This proceeding came on to be heard upon the petition filed herein, 
and upon consideration thereof, and of the evidence adduced at the hear- 
ing on said petition, it is, by the Court this 15th day of February, 1965, 

ADJUDGED AND DETERMINED, That a franchise tax for the cal- 
endar year 1960, in the amount of $323.78, plus interest in the amount 
of $56.66, or a total of $380.44, was erroneously assessed against, and 
collected from the petitioner, as an unincorporated business, and is 
hereby cancelled; and that the petitioner is entited toa refund thereof, 
with interest thereon at the rate of 4 per centum per annum from March 
16, 1964, to the date of payment of refund. 


[Certificate of Service] Jo V. Morgan 
Judge 


(Filed March 3, 1965] [Docket No. 1935] 


PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United 
States Court of Appeals for the District of Columbia Circuit: 

1. Chester A. Snow petitions for a review by the United States 
Court of Appeals for the District of Columbia Circuit, of a decision of 
the District of Columbia Tax Court made in the above-entitled case. 

2. The decision of which review is sought affirmed an assess- 
ment of a deficiency in income tax for the year 1960 against petitioner, 
an individual. } 

3. The decision of the Tax Court was entered on February 15, 


1965. 
KING & NORDLINGER 


Bernard I. Nordlinger 
Attorneys for Petitioner 
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QUESTIONS PRESENTED 


1. Whether a taxpayer who purchases all of the outstanding 
shares of stock of a corporation for the purpose of acquiring its prin- 
cipal asset, an apartment house, and who therefore concurrently with 
purchase of the shares dissolves the corporation, realizes income 
subject to District of Columbia Income Tax even though the fair value 
of the assets received upon liquidation and dissolution of the corpora- 
tion is not in excess of the cost of his stock. 


2. Whether amounts distributed in complete liquidation of a cor- 
poration, to the extent that those amounts represent corporate earn- 


ings but do not exceed the cost of the stock, are properly includible in 


the stockholder's gross income as a dividend under Section 47-1551c 
(m) of the District of Columbia Code (1961). 


3. Assuming that dividend income is held to have been realized 
in the circumstances stated, whether the taxpayer suffered a deduct- 
ible loss on the liquidation of the corporation, to the extent that the 
non-dividend portion of the distribution failed to return his cost. 


4. Whether a taxpayer who purchases all of the outstanding shares 
of stock of a corporation for the purpose of acquiring its principal as- 
set, an apartment house, and who therefore concurrently with purchase 
of the shares dissolves the corporation, is entitled to an annual allow- 
ance for depreciation based upon the value of the property when dis- 
tributed in liquidation or the net amount paid for the shares of stock, 
or whether the taxpayer is limited (as the Tax Court held) to an al- 
lowance for depreciation based upon the paid-in and earned surplus of 
the corporation at the time of the acquisition of the shares and dissolu- 
tion of the corporation. 
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No. 19,233 


CHESTER A. SNOW, t/a 
CHESTER A, SNOW RENTS, 


Appellant, 
Vv. 
DISTRICT OF COLUMBIA, 
Appellee. 


BRIEF FOR APPELLANT 


JURISDICTION OF THE COURT 


Jurisdiction of this Court is based upon D. C, Code 47-2404 
(1961)! the decisions of the Tax Court of the District of Columbia 
having been filed on February 15, 1965, (JA 42, 53) and the Petitions 
for Review having been filed on March 3, 1965, (JA 42, 53) within the 
required thirty-day period. The appeals were docketed in this Court 
on March 18, 1965, within the time required by Rule 36(b), which 


i All references are to 1961 edition of the D. C. Code unless otherwise indicated. 


fixes the time for filing and docketing in this Court under Rule 73(g) 
of the Federal Rules of Civil Procedure, there having been no shorter 
time fixed by the Tax Court. The District of Columbia Tax Court had 
jurisdiction under Sec. 47-1593, the Notice of Assessment having been 
dated March 13, 1964, the tax paid March 16, 1964, and the Petitions 
filed May 7,°1964, in each case (JA 2, 5, 44, 47) within the required 
ninety-day period. 


STATEMENT OF THE CASE 


Appellant hereinafter will be called "petitioner" or "taxpayer" 
and Appellee will hereinafter be called "respondent." 


These consolidated causes arise from the liquidation and dissolu- 
tion of a corporation, Lombardy, Inc., all the shares of which were 
purchased by petitioner, immediately prior to such liquidation and 
dissolution, for the express purpose of acquiring an apartment house 
owned by the corporation. In Docket No. 19,232, assessment of a de- 
ficiency in District of Columbia individual income tax for the year 
ended December 31, 1960 (Sec. 47-1557 e¢ seq.) resulted from peti- 
tioner’s receipt of the corporate assets in liquidation, which the Fi- 
nance Officer and the Tax Court determined to be taxable as dividend 
income, under the definition contained in Sec. 47-1551c(m). In Docket 
No. 19,233, the Finance Officer assessed a deficiency in unincorpo- 
rated business franchise tax (Sec. 47-1574 et seq.) for the same year, 
based upon disallowance of petitioner's deduction for depreciation of 
the assets acquired upon liquidation, measured by his cost of the stock. 
The Finance Officer limited petitioner's basis to an amount equal to 


the corporation's adjusted basis for the property. The Tax Court al- 


lowed a basis for depreciation measured instead by the paid-in and 
earned surplus of the corporation, rejecting the positions of both the 
petitioner and the respondent in this regard. 


On or about July 17, 1959, petitioner entered into an Agreement 
with one Arthur R. Guy to purchase all of the outstanding shares of 
the common stock of Lombardy, Inc., a Delaware corporation (JA 16). 
The Agreement pursuant to the terms of which petitioner acquired the 
stock (JA 19 et seq.) provided for payment of $975,000.00 as the total 
price of all of the outstanding shares of stock, 


Al 


. .. With an adjustment of that amount upward or 
downward for the difference by which the cash, 
receivables, prepaid expenses and securities owned 
by said Lombardy, Inc., less accruble [accruables | 
and payables are more or less than Two Hundred 
Thousand Dollars ($200,000); the value of the receiv- 
ables and securities shall be determined by the ac- 
tual market value as of the date of settlement." 


Petitioner was to "pay the real estate agents their brokerage or com- 
mission.'’ The commission amounted to $25,000.00 (JA: 28). Hence, 
petitioner paid $1,000,000.00, subject to adjustment, for all of the out- 
standing shares of stock of Lombardy, Inc. He paid a deposit (JA 20) 
of $25,000.00 at the time of execution of the Contract and agreed to 
make settlement "on or before January 7, 1960.'' At settlement, peti- 
tioner agreed 

", .. to pay Fifty Thousand Dollars ($50,000) ad- 

ditional in cash, so that the total cash payments 


including the aforesaid deposit, shall be Seventy- 
five Thousand Dollars ($75,000). . ."" (JA 20) 


In addition, petitioner agreed "'to pay cash of Two Hundred Thousand 
Dollars ($200,000) more or less, . . ."" (JA 20) in accordance with the 
formula for adjustment of the price aforesaid and indented above. 
Thus the transaction was for petitioner to pay the seller of the shares 


of corporate stock approximately $300,000.00 in cash, consisting of 
the $200,000.00 cash value of assets of the corporation (to be adjusted 
as aforesaid) and $100,000.00 additional made up of three (3) items: 


Deposit $ 25,000.00 
At Settlement 50,000.00 
Commission 25,000.00 


$100,000.00 


The remainder of the price of $700,000.00 was to be evidenced by a 
collateral note of $700,000.00 (JA 41) in the form attached to the 
Agreement (JA 25), to be "secured by a first trust note in favor of the 
seller recorded against the Lombardy Apartments hereinbefore de- 
scribed, in the full amount of said collateral note, and said collateral 
note” was to be further secured by "Three Hundred Thousand Dollars 
($300,000) in United States Government Bonds," all to "be placed in 
the National Bank of Washington for collection” (JA 21). Petitioner 
did not have the right to accelerate maturity of the first trust note and 
the collateral note unless he divested "himself of title to the Lom- 
bardy Apartments, or in the event of his decease” and '(t) his provi- 
sion likewise shall be inserted in the deed of trust” (JA 22). Other 
provisions (JA 22, 23, 24) also refer to the Lombardy Apartments 
real estate, making it clear that the parties were dealing with the 
apartment house rather than with shares of stock. Indeed, at the trial, 
the learned Trial Judge was of that view: (JA 10) 

"BY MR. NORDLINGER: 

Q. Referring to the contract, Mr. Snow, how did it 


happen that you signed it in that form? Tell the 
Court about it. 


MR. WIXON: I object. It is immaterial. 


THE COURT: In what respect? I mean there 
ought to be some reference to the terms of 
the contract to see if I can understand his 
testimony. You want the whole contract, why 
he entered the contract? 


MR. NORDLINGER: Yes, sir. 


THE COURT: I can answer that myself. He wanted 
to buy the building. 

MR. NORDLINGER: That is exactly what we are try- 
ing to prove. 

THE COURT: Well he wanted to buy the building. He 
wanted to get the building. 

MR. NORDLINGER: If this is stipulated, then we do 
not need further testimony from the witness. 


THE COURT: He wanted to get the building, but the 
point is how did he do it? Did he get it by going 
to buy the building or did he use some other method? 


(Emphasis added) 


* OK OK 


(JA 11) 


THE COURT: The intention was to buy the stock and 
I suppose if he got the stock, he could finally take 
and buy the building. I think that is plain. 


MR. NORDLINGER: Yes, sir, that is what Iam trying 
to prove. If it is plain to your Honor he had the 


intention of purchasing the land and building and 


not the stock -- 


THE COURT: I think it irresistible. Here is a man 
that buys the stock and then turns around and dis- 
solves the corporation and takes the assets, or 
whatever he takes, and that is what he intends to 
do, wasn't it? 


(Emphasis added) 
*x OK OK 
(JA 12) 


MR. NORDLINGER: We asked the District of Columbia 
to stipulate that the sole purpose of petitioner in 
entering into the contract for the purchase of the 


shares of stock was for the purpose of acquiring 

the land and building. The District would not so 
stipulate. Accordingly, I called the witness to prove 
that is what he intended to do. 


THE COURT: I think if the facts as you recite are so, I 
don't think there is any dispute about it. What he 


wanted to do was get the building. What steps he 
took would make him liable for taxes, that is some- 


SS. 


thing else again.'' (sic) 
(Emphasis added) 


On or about January 7, 1960, settlement as of January 1, 1960, 
under said Contract was held at the Real Estate and Columbia Title 
Insurance Company (JA 16). The settlement sheet (JA 28) shows a 
total of $1,029,170.88 paid by petitioner. Of this amount, $700,000.00 
was in the form of the collateral note mentioned above, for which in 
turn was pledged a note of $700,000.00 secured by first deed of trust 
and the Government Bonds mentioned above. 


At time of settlement for the purchase of the shares of stock, the 
stock was delivered to petitioner with Powers of Attorney attached, 
and the corporation immediately liquidated (JA 16). All of its assets, 
including the corporate cash and United States Bonds were distributed 
to petitioner, who thereupon proceeded to perform the contract by the 
delivery of the necessary collateral note, deed of trust note, and ac- 


ceptance of a deed from the liquidating corporation, dated January 7, 
1960, which conveyed the Lombardy Apartments in this City to peti- 
tioner. (JA 17) 


"The fair market value of the assets received 
by petitioner upon liquidation of said corpora- 
tion was not in excess of the cost to petitioner 
of the stock of said corporation." (JA 17) 

(JA 50) 


The total amount paid for land and building was $803,219.50, 
(JA 28, bottom half) as follows: 


Real Estate $775,000.00 


Incidental Expenses 
(script summary) 3,219.50 


Commission 25,000.00 


$803,219.50 


Of this amount, petitioner allocated $149,157.27 to land and 
$654,062.23 to building (JA 38, note 2, 51). The allocation to land 
and building was the result of applying to the total cost of land and 
building, the same percentage that the Tax Assessor of the District 
of Columbia applied to land and building respectively, in the propor- 
tions of the July 1, 1959, real estate tax assessment. 


From the foregoing, then, it is plain that petitioner did in fact 
pay $1,029,170.88 for the assets received from the corporation. Pay- 
ment of said amount was made as follows (JA 28, 50): 


Cash of corporation $ 46,208.30 
Bonds of corporation 
at market value 95,250.00 
Bonds of corporation 
at market value 82,312.50 
Deferred purchase money 700,000.00 


Cash of petitioner 
Deposit 25,000.00 
Commission 25,000.00 
Cash after adjustments 55,400.08 


$1,029 ,170.88 


Respondent, however, refused to view the transaction in the light 
of the foregoing facts. An income tax was assessed against petitioner 
as if he had received a dividend from the corporation concurrently 
liquidated at settlement in the amount of $324,318.88 (JA 7), namely 


(JA 29) $343,494.00 earned surplus appearing upon the books of the 
corporation then dissolved, less expenses of the corporationassumed 
in the aggregate of $19,175.12. (JA 35). 


In like manner, the learned Judge of the Tax Court sustained a 
disallowance of depreciation which Petitioner had computed accord- 
ing to his cost, on the ground that the 

” correct basis for depreciation was that 

portion of the total of the amount of the paid-in 

surplus [the amount paid the corporation for 

capital stock on its original issue] and the amount 

of the earned surplus ($156,585 plus $343,494 

equals $500,079), which was assignable or allo- 

cable to, or represented by a building, known as 

Lombardy Apartments.” (JA 39) (Emphasis in 

original; words in brackets added) 
and that thereafter the total amount so ascertained should be allocated 
to land and building in the same proportion or percentage (81.43%) that 
petitioner had originally used and had obtained from the percentage 
used by the Real Estate Tax Assessor (JA 38, note 2, 40). 


Thus, it may be seen that petitioner was subjected to the measure- 
ment of income taxes in the first case by the use of profit theretofore 
earned by the corporation which was liquidated and dissolved, rather 
than by any realistic view of profit or gain or income he might have 
realized himself, which was zero. In the second case, in similar man- 
ner, petitioner was ordered to use as a basis for depreciation the 


amount of the paid-in and earned surplus of the corporation (properly 
allocated) rather than the cost of the land and building which he had 
incurred when he acquired it. 


STATEMENT OF POINTS 


1. A stockholder receiving proceeds of liquidation and dissolution 
of a corporation realizes no "income" when the fair value of the as- 
sets received upon liquidation and dissolution are not in excess of the 
cost of his stock. 


2. It was not the intention of the Congress of the United States to 
levy an income tax upon residents of the District of Columbia for re- 
ceipt of a "dividend" upon liquidation and dissolution of a corporation, 
simply because a stockholder receives sums shown on the books of 
the corporation as "earned surplus," when the amounts received by 
the stockholder from the corporation in property and money are not 
in excess of the cost of his stock. 


3. An income tax levied upon sums described as "'dividends” 
when the sums so received are not in excess of the cost of the stock 
owned by the stockholder and when no further sums are to be received 
by the stockholder from the corporation because of its liquidation and 
dissolution, is in violation of the Fifth Amendment to the Constitution 
of the United States. 


4. An income tax levied upon a stockholder of a corporation when 
he received in liquidation and dissolution of the corporation money 
and property of a value not in excess of the cost of his stock, because 
the tax is measured by the earnings or surplus of the corporation in 
liquidation or dissolution, and not by the income or gain derived by 
the stockholder, is in violation of the Fifth Amendment to the Consti- 
tution of the United States. 


5. If it should be held that the taxpayer realized dividend income 
to the extent of the earned surplus of the corporation distributed in 
liquidation, that amount cannot also be deemed a return of capital, and 


hence the taxpayer suffered a deductible non-capital loss on the final 
disposition of his stock in liquidation, to the extent that the non-divi- 
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dend portion of the distribution failed to return his cost. Since the 
aggregate distribution was no greater than the taxpayer's cost for the 
stock, the deductible loss exactly offsets any amount that may be held 
taxable as a dividend, and no income tax liability results from the 
transaction. 


6. Where property and money are received by a stockholder in 
complete liquidation of a corporation, the basis of the property re- 
ceived is either its market value when distributed or the taxpayer's 
cost for his stock (reduced by the money distributed), and neither the 
corporation's adjusted cost for the property nor the amount of its in- 
vested capital and surplus have any relevance to the stockholder's 
basis. 


7. Where the taxpayer bought stock of a corporation for the pur- 
pose of immediately obtaining its assets, by liquidation of the corpo- 
ration, and he did so liquidate the corporation, the amount paid for the 
stock (reduced by the money distributed) is his basis for the property 
so acquired. 


SUMMARY OF ARGUMENT 


The primary issues in these cases are simply stated as follows: 
(1) Cana net income tax be levied upon the proceeds of a transaction 
from which the taxpayer realizes no more than he had invested, and 
from which he derives no income or profit? (2) Should a reasonable 
allowance for depreciation be based on the taxpayer's own investment 
in property rather than on the investment made in another entity by 
others ? 


It is well established in federal tax cases that, when one buys 
stock for the express purpose of obtaining the assets of the corpora- 


tion by immediate liquidation (as in this case), the transaction will 


be viewed as in substance a purchase of the underlying assets, and 
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statutory provisions normally governing the taxability of distributions 
in liquidation and the basis of the property distributed will not be ap- 
plied. In such a case, the petitioner could realize no taxable income 
from the purchase of assets, and his cost basis for the assets would 
be an allocable portion of the amount he paid for the stock. 


If that principle is accepted and deemed applicable under Dis- 
trict law, it is necessary to go no further than part 1 of the Argument, 
because discussion of the statutes relating to liquidating distributions 
becomes irrelevent. However, because the Tax Court rejected that 
basic principle, and relied upon a misconstruction of the statutory 
provisions and decisions relating to corporate liquidations, it is nec- 
essary to discuss them at some length. 


The District of Columbia Income and Franchise Tax of 1947 de- 
fines a dividend to include adistribution of corporate earned surplus at 
liquidation; but it taxes such a dividend only if the recipient realizes 
income therefrom. There can be no "gross income" derived from a 
distribution unless provision is made for tax-free recovery of cost 
out of gross receipts. Where a going concern makes a dividend dis- 
tribution, the cost of the recipient's stock is irrelevant because there 
has been no closed transaction with respect to the stock, and it is en- 
tirely conjectural whether the stockholder will ultimately realize a 
loss aS a result of the depletion of corporate assets by the dividend 
payment. In contrast, a distribution in complete liquidation is the last 
amount the stockholder can ever recover from the stock, and his cost 
must be deducted before he has taxable income. If the statute were 
construed otherwise, it would unconstitutionally tax "income" where 
there is no income or profit. 

If the Congress of the United States intended to levy an income 


tax against citizens of the District of Columbia in situations of the 
kind at bar, a construction to be avoided if at all possible, then the 


act which purports to levy the tax is unconstitutional, contrary to the 


12 


provisions of the Fifth Amendment, in that a tax is to be measured by 
the accumulated income of a corporation in liquidation, rather than by 
the income of the stockholder distributee. Further, it would be un- 
constitutional, in violation of the Fifth Amendment, to levy a tax when 
no income or gain or profit were realized, by the use of an artificial 
standard that sets up a conclusive presumption against the facts of the 
case. This is true because income taxes are to be levied only upon 
income received or gain or profit realized. 


If, on the other hand, the tax law should be construed as taxing 
a portion of the distribution as a dividend in these circumstances, the 


same amount cannot also be deemed a return of the petitioner's capi- 
tal investment. Since the aggregate value of what he received was no 
greater than his cost, he sustained a loss of capital to the extent that 
the distribution is taxed as a dividend. That offsetting loss is deduct- 
ible under the District statute. The liquidation was no less a closed 
transaction, realizing gain or loss, merely because the distribution 
was made in property rather than entirely in cash. 


The Tax Court erroneously limited the petitoner’s basis for the 
building, received in the liquidation, to an allocable portion of the 
corporate capital and surplus. A "reasonable allowance" for depre- 
ciation should be based upon the taxpayer's own cost incurred in ac- 
quiring the assets, not the cost incurred by, or the original invest- 
ment in, and accumulated earnings of, a third party. Even if it were 
proper to apply a transferred basis to the property, it would be more 
appropriate to use an allocable part of the petitioner's cost of the 
stock, rather than a figure that has no relation whatever to his invest- 
ment. 


ARGUMENT 


I, 


The Transaction Was in Substance a Purchase 
of Assets, Resulting in No Gain to the Purchaser, 
and Entitling Him to a Basis Equal to His Cost 


There is one fundamental principle that governs the issues in 
both these consolidated cases, and which distinguishes all the deci- 
sions relied upon by the Tax Court. That principle is that a purchase 
of all the stock of a corporation, for the express purpose of obtaining 
its assets through immediate liquidation, is in substance a purchase 
of the assets themselves. As has been shown, petitioner made set- 
tlement of his Contract which contemplated his purchase of an apart- 


ment house known as the Lombardy, by buying all of the shares of 


the stock of the corporation on January 7, 1960, liquidating the cor- 
poration the same day, and obtaining a deed to the corporate property 
at the same time. His obvious intention was to buy the apartment 
house and, in fact, he did so. He dealt at arms length with the seller, 
receiving on the sale assets the fair market value of which were not 
in excess of his cost (JA 17). Thus, he realized no income or gain 
or profit. 


Ordinarily, in the absence of unusual circumstances not here 
present, an arm's length purchase of assets gives rise to no taxable 
income at the time of purchase. See Commissioner v. Lo Bue, 351 
U.S. 243, 248 (1956). Therefore, it is well established in federal tax 
cases that one who purchases all the stock of a corporation, in order 
to obtain its assets through liquidation, realizes no taxable gain or 


deductible loss upon the distribution in liquidation, even if (as is not 
the case here) the value of the assets received differs from the cost 
of the stock. Commissioner v. Ashland Oil & Refining Co., 99 F.2d 
588, 591 (6th Cir. 1938); United States v. Mattison, 273: F.2d 13 (9th 
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Cir. 1959); Ruth M. Cullen, 14 T.C. 368 (1950); H. B. Snively, 19 

T.C, 850 (1953), aff'd on other issue, 219 F.2d 266 (5th Cir. 1955). 
Those decisions declined to apply literally the federal statutory pro- 
visions relating to the taxability of liquidating distributions because 
the substance of the transaction in each case waS that the purchaser 
received, not a liquidating distribution, but the underlying assets which 
he had, in effect, purchased. 


The same basic principle governs the determination of the basis 
of the property acquired. It is well settled under the federal tax law 
that, in circumstances like the present, the statutory provisions gov- 


erning basis of property received in liquidation are not applicable, and 
basis is to be determined as if the taxpayer had bought the property 
itself. Kimbell-Diamond Milling Co., 14 T.C. 74, 80 (1950), aff'd per 
curiam, 187 F.2d 718 (5th Cir. 1951); United States v. M. O. J. Corp., 
274 F.2d 713 (5th Cir. 1960); Rev. Rul. 60-246, 1960-2 C.B. 462. In 


Estate of James F. Suter, 29 T.C. 244, 257-260 (1957), that principle 
was applied toa purchase by an individual. 


The Tax Court, nevertheless, refused to apply that principle un- 
der District law, holding that, since petitioner had become the sole 
stockholder of Lombardy, Inc. at the time of its liquidation, "He made 
his bed and must lie in it.” (JA 37, 41-42) None of the cases (here- 
after discussed) by which the Tax Court felt bound, and no other prior 
decisions of the Tax Court or of this Court, have, however, dealt with 
a situation like this, in which the taxpayer bought stock solely in order 
to acquire assets by liquidation. There is no more reason to exalt 
form over substance in applying the District tax law than there was in 
the federal tax cases above cited. Therefore, irrespective of the ef- 
fect which the District tax provisions relating to liquidating distribu- 
tions might have in different circumstances, they are irrelevant in this 
fact situation. 
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Accordingly, in Docket No. 19232, no tax should have been im- 
posed upon petitioner's receipt of the property which had, in substance, 
been purchased by him. In Docket No. 19233, the price, which peti- 
tioner paid for the stock (apportioned among the assets) should be al- 
lowed as the basis for the property he thereby acquired. 


If the foregoing principle is accepted, this Court need go no fur- 
ther. However, because the Tax Court rejected that basic principle 
and relied upona misconstruction of the statutory provisions relating 
to corporate liquidations, those provisions will be discussed in the re- 
maining portions of this Brief. 


I. 


There Can Be No Taxable Income Derived From 
a "Dividend" in Complete Liquidation Where the 
Taxpayer Receives No More Than His Cost: 


A. The Berliner Case Taxed No More 
Than the Taxpayer's Profit on the 
Liquidation. 


The Tax Court, refusing to be guided by the substance of the trans- 
action, reached the remarkable conclusion that the taxpayer had de- 
rived $324,318.88 in "dividend" income from a transaction in which the 


petitioner obtained assets worth no more than his capital outlay. The 


Tax Court reasoned that the portion of the distribution representing 
earned surplus of the corporation was a dividend within the definition 
of Sec. 47-1551c(m) which provides in pertinent part: 


"(m) The word ‘dividend’ means any dis- 
tribution made by a corporation (domestic or: 
foreign) to its stockholders or members, out 
of its earnings, profits, or surplus (other than 
paid-in surplus), whenever earned by the cor- 
poration and whether made in cash or any other 
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property . . . and whether distributed prior to, 
during, upon or after liquidation or dissolution 
of the corporation: .. .". (Emphasis added) 


The court considered that the "plain language" of the statute, and this 
Court’s decision in Berliner v. District of Columbia, 103 U.S. App. 
D.C. 351, 258 F.2d 651 (1958), cert. denied, 357 U.S. 937 (1958), re- 
quired the imposition of dividend tax on an amount equal to the earned 
surplus of the corporation, despite the fact that the petitioner had not 
recovered, and could not ever recover from the stock, any amount in 
excess of his cost. 


Petitioner is not attempting to relitigate the issue disposed of in 
Berliner v. District of Columbia, supra. Petitioner would agree that, 
if he realized any income from the transaction, it would be taxable as 
a dividend and could not be exempt as capital gain (even apart from the 
fact that, unlike Berliner, petitioner had less than a two-year holding 
period so the stock was not a capital asset). 


The issues here raised, however, were not present in Berliner, 
because that taxpayer was an original stockholder, whose stock cost 
was no greater than the paid-in capital of the corporation, which was 
excluded from dividend treatment. The opinion leaves no doubt that 
the issue was considered by this Court in that context. Thus, the Court 
stated the issue to be: 


” 


. . whether amounts distributed in complete 
liquidation of a corporation, to the extent that 
those amounts exceed the cost of the stock and 
represent corporate earnings, are properly in- 
cludible in the stockholders' gross income as a 
dividend under Section 47-1551c(m) of the Dis- 
trict of Columbia Code (1951)."" (Emphasis added)? 


2 103 U.S. App. D.C. at 352, 258 F.2d at 652. Judge Danaher, dissenting on 
another ground, stated: "Iam confident my colleagues will not wish to be 
understood as saying that a 'dividend', as they define it, will result in tax- 
(continued on following page) 
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In holding that treating the distribution of earnings in liquidation as a 
dividend did not violate the due process clause of the Constitution, the 
Court of Appeals declared that the taxpayer's argument — 


" 


... overlooks the fact that the distributions 

not only returned to them their capital invest-_ 
ments in full but also a substantial additional 
amount as a gain or profit. The question is 
whether the Fifth Amendment permits Congress 

to tax this profit as dividend income, when it 

also represented a distribution of corporate earn- 
ings. The courts have frequently recognized that 
a distribution of earnings in liquidation may ra- 
tionally be treated as a dividend as well as an ex- 
change. [Footnote omitted.] It was constitu- 
tionally open to Congress to elect to tax the profit 
as a dividend for purposes of the District tax, 

just as it was constitutional for it to do so for pur- 
poses of the 1921 Federal Act." (Emphasis added)3 


The Berliner decision clearly is not authority that the imposition of 
dividend tax on one who had not recovered his cost in liquidation is 
either required by the statute or permitted by the Constitution. 


B. The D.C. Statute Taxes a "Dividend" in 
Liquidation Only If "Income" Is Derived 
Therefrom. 


Although Sec. 47-1551c(m) concededly defines "dividend" in terms 
broad enough to embrace a distribution of corporate earnings in liqui- 


dation without reference to whether the recipient recovers his cost, 


(Footnote 2 continued from preceding page) 
ability as though upon income if the stockholder takes a loss when a corpora- 
tion upon liquidation returns less than his invested capital. The point is argu- 
able, nevertheless. I read the majority opinion as intended to deal only with 
the distribution of amounts which 'exceed the cost of the stock and represent 
corporate earnings.'" 103 U.S. App. D.C. at 359, n.9; 258 F.2d at 659, n.9. 


8 103 U.S. App. D. C. at 355-356, 258 F.2d at 655-656. 
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that is not the provision under which dividends are taxed. The govern- 
ing provision is Sec. 47-1557a(a), which defines gross income as — 


"... gains, profits, and income derived from 
salaries, wages, or compensation for personal 


services of whatever kind and in whatever form 
paid, .. . or income derived from any trade or 
business or sales or dealings in property, whether 
real or personal, other than capital assets as de- 
fined in this subchapter, growing out of the owner- 
ship, or sale of, or interest in, such property; also 
from’ rent, royalties, interest, dividends, securities, 
or transactions of any trade or business carried on 
for gain or profit, or gains or profits, and income 
derived from any source whatever."’ (Emphasis 
added) 


The words used in describing "gross income" are many, and the 
syntax is involved, but it is abundantly clear from the relationship of 
the italicized words that Congress intended that dividends (as defined 
in Sec. 47-1551c(m) be included in gross income (and hence in taxable 
or net income)* only if the taxpayer derives income from such divi- 
dends. That view is sustained by the very federal tax case from which 


the Tax Court drew the contrary conclusion (JA 37). United States v. 
Phellis, 257 U.S. 156, 168-169 (1921). 


The Phellis case involved §2B of the Revenue Act of 1913, 38 
Stat. 114, 167, the language of which is strikingly similar to the Dis- 
trict law. Under the federal Act, net income was defined to include — 


... gains, profits, and income derived from 
salaries, wages, or compensation for personal 


service of whatever kind and in whatever form 


- The tax is imposed "upon the taxable income of every resident." Sec. 47-1567 
b(a). The "taxable income" means the "entire net income", less certain ex- 
emptions and credits. Id. Sec. 47-1567. The ‘net income" means the "gross 
income" less deductions. Id. Sec. 47-1557. For present purposes, therefore, 
the definition of "gross income" is controlling. 
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paid, or from professions, vocations, businesses, 
trade, commerce, or sales, or dealings in prop- 
erty, whether real or personal, growing out of 
the ownership or use of or interest in real or 
personal property, also from interest, rents, 
dividends, securities, or the transaction of any 
lawful business carried on for gain or profit, or 
gains or profits and income derived from any 
source whatever, ..."’ (Emphasis added) 


The Court declared (p. 169), "Disregarding the slight looseness of 
construction, we interpret 'gains, profits, and income derived from 
. .. dividends,’ etc., as meaning not that everything in the form of a 
dividend must be treated as income, but that income derived in the 
way of dividends shall be taxed."" (Emphasis by the Court). 


The Tax Court (JA 35-36) sought to draw a distinction in that 
"income derived from .. . dividends" is subject to District tax, 
whereas "gains, profits, and income derived from . . . dividends” 
were taxed under the federal law construed in Phellis. The Tax 
Court's view was that a dividend may be "income" even though it in- 
volves no "gain or profit."’ It is evident, however, that the Supreme 
Court regards the terms "income" and "gain" as interchangeable, 


since it has often defined "income" as "the gain derived from capital, 
from labor, or from both combined." Goodrich v. Edwards, 255 U.S. 
527, 535 (1921); Eisner v. Macomber, 252 U.S. 189, 207 (1920). With 
specific reference to the view, here reiterated by the Tax Court, that 


there may be "gross income" where there is no gain, the Supreme 
Court said in Southern Pacific Co. v. Lowe, 247 U.S. 330, 335 (1918): 


"We must reject . . . the broad contention 
submitted in behalf of the government that all. 
receipts — everything that comes in --are in- 
come within the proper definition of the term 
‘gross income,’ and that the entire proceeds of 
a conversion of capital assets, in whatever form 
and under whatever circumstances accomplished, 
should be treated as gross income.” 
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Whether the terms used in the statute be "gains and profits" or "'in- 
come," it is clear, both as a matter of statutory construction and of 
constitutional law, that there can be no "gross income" unless pro- 


vision is made’ for tax-free recovery of cost out of gross receipts. 
Burnet v. Logan, 283 U.S. 404, 413 (1931); Commissioner v. Weis- 
man, 197 F.2d 221, 223 (1st Cir. 1952); Lela Sullenger, 11 T.C. 1076 
(1948). Furthermore, if anything, the federal Act construed in the 
Phellis case was broader, not narrower, than the District law, since 


the former embraced, in addition to gains and profits from dividends, 
the "income" from dividends to which alone the District law applies. 


C. The D.C. Statute Should Be Construed To Reach 
a Reasonable Result in Harmony With the Con- 
gressional Purpose To Tax Net Income. 


Even if the literal meaning of the District statute seemed to com- 
pel the taxation of income where there is no gain (as the Tax Court 
held), that meaning would not necessarily control. The Supreme Court 
declared in United States v. Kirby, 74 U.S. (7 Wall.) 482, 486, 19 
L. Ed. 278, 280 (1869): 


"All laws should receive a sensible construction. 


General terms should be so limited in their ap- 


plication as not to lead to injustice, oppression, 
or an absurd consequence. It will always, there- 


fore, be presumed that the legislature intended 
exceptions to its language, which would avoid re- 
sults of this character. The reason of the law in 
such cases should prevail over its letter.” 
(Emphasis added) 


Again, in United States v. American Trucking Ass'ns, 310 U.S, 534, 
543 (1940), the Supreme Court said: 
"There is, of course, no more persuasive 
evidence of the purpose of a statute than the 
words by which the legislature undertook to give 
expression to its wishes. Often these words are 
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sufficient in and of themselves to determine the 
purpose of the legislation. In such cases we have 
followed the plain meaning. When that meaning 
has led to absurd or futile results, however, this 


Court has looked beyond the words to the purpose 


of the act. Frequently, however, even when the 


plain meaning did not produce absurd results but 
merely an unreasonable one "plainly at variance 
with the policy of the legislation as a whole’ this 
Court has followed that purpose, rather than the 


literal words.'"' (Emphasis added; footnotes 

omitted) 
It is unnecessary to multiply authorities for that proposition, which 
this Court has frequently applied, most recently in Shaffer v. Singh, 
No. 18616, decided February 11, 1965. See also Manoukian v. Tomas- 
ian, 99 U.S. App. D. C. 57, 59-60, 237 F.2d 211, 213-214 (1956); and 
in tax cases, Hyman v. District of Columbia, 101 U.S. App. D.C. 179, 


181, 247 F.2d 585, 587 (1957); Leon Turnipseed, 27 T.C, 758 (1957); 
Robert S. Bassett, 26 T.C. 619 (1956). ; 


A particularly pertinent application of that principle is found in 
Goodrich v. Edwards, 255 U.S. 527 (1921), which involved §2(c) of the 
Federal Revenue Act of 1916, 39 Stat. 756, which prescribed that the 
pasis for determining gain derived from the sale or other disposition 
of property acquired before March 1, 1913 should be the value of the 
property on that date. The taxpayer had acquired corporate stock in 
1912 at a cost of approximately $300,000.00, which had decreased in 
value to approximately $150,000.00 by March 1, 1913. The stock was 
sold in 1916 for approximately $270,000.00, resulting in an actual loss 
of some $30,000.00 of the taxpayer's investment. The district court, 
applying the statute literally, sustained the Collector of Internal Rev- 
enue in taxing a gain of approximately $120,000.00. The Supreme 
Court, agreeing with a confession of error by the Government, 
stressed the general purpose of the statute, stating (255 U.S. at 535): 
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"It is thus very plain that the statute imposes 
the income tax on the proceeds of the sale of per- 
sonal property to the extent only that gains are de- 
rived therefrom by the vendor; and we therefore 
agree with the Solicitor General that since no gain 
was realized on this investment by the plaintiff in 
error, no tax should have been assessed against 
him.” 


To the same effect is Walsh v. Brewster, 255 U.S. 536 (1921). 


The clearly declared purpose of the present statute is to impose 
"an income tax upon the entire net income of every resident . . ."" Sec. 
47-1580 (Emphasis added.) It was not intended to impose a capital 
levy. It is incumbent upon this Court, therefore, to construe Sec. 47- 
1551c(m), in conjunction with Sec. 47-1557a(a), supra, in harmony with 
that legislative purpose, which should preclude taxing as a "dividend" 
the receipt in final liquidation of corporate assets which no more than 
return the taxpayer's cost. Such construction would not only avoid an 
absurd and inequitable result, but would also avoid grave doubts of 
constitutionality. Crowell v. Benson, 285 U.S. 22, 62 (1932); Interna- 
tional Association of Machinists v. Street, 367 U.S. 740, 747 (1961). 


D. Unlike a Distribution by a Going Concern, a 
Final Distribution in Liquidation May Not 


Constitutionally Be Taxed as Income Unless 
the Taxpayer Has Recovered His Cost Tax-Free. 


The fact that income had previously been realized by a corporate 
entity, Lombardy, Inc., with which the petitioner later hada transitory 
connection, is not a sufficient constitutional basis for taxing him ona 
distribution which returns to him no more than his cost. The corpo- 


rate income was not his income, and could not be made such, as a 
constitutional matter, by labeling it as income, even if the statute had 
purported so to label it. As the Supreme Court said in Hoeper v. Tax 
Commission, 284 U.S. 206, 215 (1931): 
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"We have no doubt that, because of the fun- 
damental conceptions which underlie our system, 
any attempt by a state to measure the tax on one 
person's property or income by reference to the 
property or income of another is contrary to due 
process of law as guaranteed by the 14th Amend- 
ment. That which is not in fact the taxpayer's in- 
come cannot be made such by calling it income."’ 


The due process clause of the Fifth Amendment imposes the same re- 
straints upon Congress, in legislating for the District, which the Four- 
teenth Amendment imposes upon a state legislature. Bolling v. Sharpe, 
347 U.S. 497, 499 (1954); Hamilton National Bank v. District of Colum- 
bia, 85 U.S. App. D.C. 109, 176 F.2d 624 (1949), cert. denied, 338 U.S. 
891 (1949). 


To hold that a distributee of corporate earned surplus is deemed 
to have realized income, irrespective of whether the distributee him- 
self realized any gain or profit over his cost, is to indulge in a pre- 
sumption contrary to fact. Such an arbitrary conclusive presumption, 
contrary to fact, violates the due process clause of the Fifth Amend- 
ment. Heiner v. Donnan, 285 U.S. 312 (1932). It was held in that case 
that it is unconstitutional for Congress to lay down an arbitrary and 
capricious rule prohibiting proof that gifts made by a decedent within 
two years prior to his death were in truth and in fact not made in con- 
templation of death. It would be an equally aribitrary and capricious 
use of the taxing power if Congress were to lay down a rule that pro- 
perty received upon liquidation of a corporation is income to the ex- 
tent of the earned surplus of the corporation, when in truth, and in 
fact the recipient of the corporate assets recovered only his cost and 
did not receive income or realize a gain or profit$ . 


The Tax Court (JA 38) noted the constitutional issue but, ''in accordance with 
its custom, prompted by the unsettled matter of the Court's status," refrained 
from passing on the question. 
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It is, of course, true, and has not been doubted since the Phellis 
case, supra, that a distribution of earnings by a going corporation may 
be taxed as a dividend without regard to whether the stockholder has 
recovered the cost of his stock. The Phellis case involved a transfer 
of a major part of a corporation's assets to a newly-formed corpora- 
tion and a distribution of stock thereof to the stockholders of the old 
corporation. The old corporation continued as a going concern, al- 
though with limited assets. The basic issue in the case was whether 
the division of the taxpayer's investment into stock of two corpora- 
tions, worth in the aggregate no more than the stock of one had been 
worth immediately before the transaction, was an income-realizing 
event. Inthe course of discussion, however, the Court addressed 
itself to the taxpayer's hypothetical argument that one who happened 
to buy stock shortly before the distribution would suffer ''apparent 
hardship” because the dividend, on which tax was imposed, in effect 
impaired the value he had paid for. The Court declared that, even in 
such a case, the severance of corporate profits was subject to divi- 
dend tax (257 U.S. at 171). 


A distribution by a going concern differs from one in liquidation, 
however, in that the stockholders continue to maintain their propor- 


tionate interests in the corporation. The cost of their stock is irrele- 
vant to the taxability of the distribution of corporate profits, since 
there has been no closed transaction with respect to the stock and it 
remains entirely conjectural whether the stockholders will ultimately 
realize a loss on the stock as a result of the depletion of corporate 
assets by the dividend payment. Although any such dividend dimin- 
ishes the assets of the corporation, "it demonstrates the capacity of 
the corporation to pay dividends, holds out a promise of further divi- 
dends in the future, and quite probably increases the market value of 
the shares." Lynch v. Hornby, 247 U.S. 339, 346 (1918). 


In contrast, a dividend paid to stockholders in conjunction with 
complete liquidation of the corporation finally closes the transaction 
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with respect to their stock. Irrespective of whether the stockholders 
surrender the pieces of paper representing their stock interests, the 
final distribution drains the stock of any value and precludes their 
ever recovering any more of their cost than they have received in 
such liquidation. In such a case, unlike the situation in Phellis, the 
taxpayer's cost for the stock is highly relevant to the question whether 
he has realized "gross income" from the dividend. 


The Court in Phellis was plainly conscious of this distinction, for 
it stressed the fact that the distributing corporation "continued as a 
going concern" and "is not, however, in process of liquidation" (257 
U.S. at 167), and its conclusion was carefully limited to relate it to 
distributions "not in liquidation of the capital" (p. 175). The prece- 
dent value of the Phellis decision for present purposes, therefore, lies 
not in the decision on the particular facts (which are quite different), 
but in the clear statement of principle that it is not a dividend, as 
such, that is taxable, but income derived in the way of dividends. 


E. The Regulations Under the Federal Revenue 
Act of 1921 Support Petitioner's Position. 


In Berliner v. District of Columbia, supra, 103 U.S. App. D.C. 
at 354, 258 F.2d at 654, this Court regarded as “especially significant’ 
the federal precedents under the Revenue Act of 1921, 42 Stat. 227, 
because of its close parallel to the present District statute. Like the 
1913 Act involved in Phellis, supra, the 1921 Act defined "gross in- 
come" as including "gains, profits and income derived from .. . divi- 
dends .. ."" (§213(a)), which, as above discussed, is very similar to 
Sec. 47-1557a(a) of the D. C. Code. The 1921 Act (§201(a)) defined a 
"dividend" to mean "any distribution made by a corporation to its 
shareholders or members... . out of its earnings or profits . . ."" Be- 
cause $201 did not contain the special provision found in the 1918 Act 


and in subsequent Acts, treating liquidating distributions as proceeds 
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of an exchange of stock, the words "any distribution" were construed 
to embrace liquidating distributions — a matter which is expressly 
provided for in Sec. 47-1551c(m) of the D. C. Code. 


Construing the Revenue Act of 1921, the Treasury Regulations 
made clear that a stockholder who received a distribution in complete 
liquidation was entitled to recover his stock cost tax-free before any 
amount was taxable as a dividend. It was provided in Article 1545 of 
Treasury Regulations 62 (1922 ed.): 


"ART. 1545. Distributions in liquidation. 
--Where a corporation distributes all its prop- 
erty in complete liquidation or dissolution, the 
gain realized by the stockholder from the trans- 
action, computed under section 202, is taxable as 
a dividend to the extent that it is paid out of earn- 
ings or profits of the corporation accumulated 
since February 28, 1913. If the amount received 
by the stockholder in liquidation is less than the 
cost or other basis of the stock, a deductible loss 
is sustained." (Emphasis added) 


Applying those principles, the Commissioner of Internal Revenue, in 
Mim. 3155, Il-1 Cum. Bull. 29, 30 (1924), directed that, where a dis- 
tribution in liquidation is paid to a shareholder, "it is necessary first 
to determine whether a gain or loss has been realized by such share- 
holder, using the tax basis prescribed in section 202 of the Act."’® 
Only when, and to the extent that, a gain was realized was any dividend 
tax imposed. If the gain was less than the shareholder's pro rata part 
of the corporate earnings, dividend tax was applied only to his gain; if 
he had no gain, no dividend tax was incurred. The examples in Mim. 


& Like Sec. 47-1583, D. C. Code, §202 of the 1921 Act prescribed the basis for 
determining gain or loss from a "sale or other disposition" of property. While 
District law says "sale, exchange or other disposition", this Court held in 
Berliner that a liquidation is not an "exchange" under District law, and it was 
not treated as such under the 1921 Act. For present purposes, therefore, the 
provisions are parallel. 
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3155 leave no doubt of this. See also Magill, come Tax Liability of 
Dividends in Liquidation, 23 Mich. L. Rev. 565 (1925), characterizing 
such rule as "eminently reasonable." 


F. The Tax Court's Dinkin, Uline, Goldstein 


> ee eee ee See 


Cases Were Wrongly Decided and, in Any 
Event, Are Distinguishable. 


In addition to the Berliner and Phellis cases, which do not sup- 
port the decision below, the Tax Court relied upon two of its own deci- 
sions.? In one of them, Max Dinkin v. District of Columbia, 89 Wash. 
L. Rep. 1293 (July 7, 1961), the Tax Court misconstrued Berliner, as 
it did in the present case, to require that corporate earnings distri- 
buted in complete liquidation must be taxed to the stockholder as a 
dividend even though, as a result, he is denied a tax-free recovery of 
his own capital investment. The Dinkin case was not appealed. The 
other such case was Estate of M. J. Uline v. District of Columbia, 91 
Wash. L. Rep. 1863 (Sept. 30, 1963), which taxed earnings distributed 
in liquidation without permitting the estate to recover tax-free from 
the distribution the stepped-up basis of the stock established as of the 
date of death of the original stockholder. The Uline case is pending 
on appeal to this Court, Docket No. 18,256. A similar case, not cited, 
is Harry D. Goldstein v. District of Columbia, 91 Wash: L. Rep. 3083 
(November 15, 1963), which is also pending in this Court, Docket No. 
18,488. 


We believe, for reasons already detailed, that the Dinkin, Uline 
and Goldstein decisions were wrongly decided by the Tax Court. If, 
in the pending appeals of Uline and Goldstein, this Court should dis- 
agree with our view, the cases are nevertheless distinguishable since 


It also cited Rafferty v. Comptroller of the Treasury , 228 Md, 153, 178 A.2d 
896 (1962), which reached a similar result under Maryland law. It is of inter- 
est that the Maryland legislature reacted promptly by overturning the rule of 
that decision by Laws of 1964, ch. 87, amending Md. Ann, Code (1957) §279(j). 
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they involve denial of a stepped-up basis at death, not (as in Dinkin 
and the present case) a tax on the return of the taxpayer's own capital 
outlay. Perhaps Congress might constitutionally deny an estate the 
right to recover a stepped-up basis out of a liquidating distribution, 
since the step-up involves no capital investment beyond the decedent's 
original capital outlay (which was allowed tax-free). Cf. Taft v. Bow- 
ers, 278 U.S. 470, 482 (1929). But it does not follow therefrom that 
a purchaser of stock may be taxed on such a distribution, without pro- 
vision for recovery of his own capital outlay. See discussion at pages 
15-25, inclusive, supra. 


The Dinkin, Uline and Goldstein cases are also distinguishable 
because none of them involved a taxpayer who, like this petitioner, 
purchased the stock simply for the purpose of obtaining the underly- 
ing assets, and promptly liquidated the corporation. See Part 1, supra. 


Ii. 
If a Portion of the Liquidating Distribution Is Taxed as 


a Dividend, Petitioner Is Entitled To Deduct a Loss of 
Equal Amount on Account of His Unrecovered Cost. 


A. Decisions Under the Federal Revenue Act 
of 1921 Sustain Such a Loss Deduction. 


If, nevertheless, this Court should be of the opinion that the stat- 
ute requires imposition of a dividend tax to the full extent of the cor- 
porate earned surplus distributed in liquidation, the tax deficiency 
still cannot be sustained because the petitioner is entitled under the 
statute to an offsetting loss deduction. The aggregate value of the as- 
sets distributed to petitioner in liquidation was no greater than the 
amount of his capital investment of about $1,000,000.00 (JA 17). If 
$324,318.88 of the distribution was a dividend (JA 8, 35), not over 
$675,681.12 thereof could be a return of capital. The latter figure 
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falls short by $324,318.88 of returning the petitioner's capital invest- 
ment, and he thus suffered a loss equal to the amount (if any) treated 
as a dividend. 


This was the approach adopted by the courts under the federal 
Revenue Act of 1921, heretofore discussed (pp. 25-27). Instead of 
limiting the taxable dividend to the amount of the taxpayer's gain, as 
prescribed in Article 1545 of Treasury Regulations 62 and Mim. 3155, 
supra (p. 26), the courts held that the stockholder's proportionate 
share of the corporate earnings was a dividend to its full extent, but 


that gain or loss should then be computed on the transaction, using the 
net distribution (after deducting the amount taxed as a dividend) as the 
proceeds realized from the stock. Eric A. Pearson, 16 B.T.A. 1405 
(1929); Haystone Securities Corp., 19 B.T.A. 954 (1930); Hamilton 
Woolen Co., 21 B.T.A. 334 (1930). Approving that principle, the Sec- 
ond Circuit Court of Appeals said in Commissioner v. Sansome, 60 
F.2d 931, 932 (2d Cir. 1932): 


"|. only distributions not allocated to profits 
by subdivision b [of $201 of the 1921 Act] 

may be used to reduce the subtrahend for com- 
puting the gain derived, or the loss sustained. 
This means that the shareholder is to be taxed 
upon the dividends as such so far as they rep- 
resent profits, calculated under the preceding 
subdivision and that what is left shall be treated 
as amortizing his cost. The rule would work in 
Some cases to the taxpayer's advantage and in 
others not; he escapes normal taxes pro tanto | 
[since dividends were not subject to normal tax], 
provided he has enough income in later years 
[when the liquidation was completed] to use as: 
a deduction the loss calculated upon the reduced 
payment... 


"|. The taxpayer gets his quid pro quo in the 
closing transaction. Though it is a chance 


whether the final resultant will be favorable or 
not, the dice are not loaded against him." (Brack- 
eted material and emphasis added) 


The practical difference between the approach under Part 2 (lim- 
iting the taxable dividend to the gain) and the approach taken in those 
federal decisions may be illustrated by a simple example. Suppose a 
stockholder pays $100 for stock, and later receives $105 as a distri- 
bution in complete liquidation, of which $75 represents corporate 
earnings. The Part 2 approach, which was followed by the Treasury 
under the 1921 Act, would net the whole transaction, computing a gain 
of $5 and taxing only that amount as a dividend. The above decisions, 
on the other hand, would tax $75 at the rates applicable to dividends, 
and would treat the remaining $30 of the distribution as a recovery of 
cost, resulting in a capital loss of $70. 


B. The Loss Allowable Under Federal Decisions 
Is Also Allowable Under D.C. Law, Since the 
Stock Was Held Less Than Two Years. 


It cannot be argued that the loss here sustained by petitioner is 
not allowable to him under District law. Sec. 47-1557b(b)(6) denies 
deduction of capital losses (from the sale or exchange of assets held 
for more than two years) but does not restrict deduction of losses on 
assets held for two years or less.8 In the Uline, Goldstein and Dinkin 
cases, this alternative claim for an offsetting loss deduction was not 
open to the taxpayers, since those who had a basis in excess of their 
share of the paid-in capital had all acquired their stock more than 


° "Capital assets"’ are defined in Sec. 47-1551c(1), D.C. Income and Franchise 
Tax Act of 1947, Article I, Title I, §4(1), 61 Stat. 332, as assets held for more 
than two years. 
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two years before the liquidation, and the stock was a capital asset in 
their hands.? 


Subject to the exception for capital losses (here inapplicable), 
Sec. 47-1557b(a)(4)(B) allows in sweeping terms a deduction for losses 
sustained "'. . . if incurred in any transaction entered into for the pro- 
duction or collection of income subject to tax under this subchapter 

.'' Such a loss is "Sustained" when there has been a transaction 
which finally establishes that the taxpayer has lost all or part of his 
capital. Cf. Lucas v. American Code Co., 280 U.S. 445, 449 (1930). 
Upon the completion of the liquidation of Lombardy, Inc., it was con- 
clusively established that petitioner could never recover another dol- 
lar on the stock, and a loss was "sustained" to the extent that the 
amount of the distribution allocable to return of capital fell short of 
the amount the petitioner had invested. 


It is irrelevant for this purpose that District law (as held in Ber- 
liner v. District of Columbia, supra, 103 U.S. App. D. C. at 354-355, 
258 F.2d at 654-655) does not treat a liquidation as a "sale or ex- 
change." Sec. 47-1557b(a)(4)(B) does not restrict allowable losses to 
those sustained on sales or exchanges. 


Cc. A Liquidation in Kind Is a Closed Transaction 
Realizing Gain or Loss. 


There is no basis in the statute or otherwise for regarding the 
liquidation as other than a closed transaction merely because the peti- 
tioner received property, rather than cash alone. Certainly the stat- 
ute regards a distribution of property in liquidation as a closedtrans- 
action to the extent that it is taxed as a dividend [Sec. 47-1551c(m)], 
and there is nothing in the statute which would treat the receipt of the 


9 similarly, the argument was not available in the Maryland case of Rafferty v. 
Comptroller of the Treasury, supra, because Maryland law does not allow 
deduction of capital losses, regardless of holding Pes Md. Ann. Code (1957) 
Art. 81, §283(a). 
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remaining (return-of-capital) portion of the distribution as other than 
a closed transaction. Cf. Osenbach v. Commissioner, 198 F.2d 235 
(4th Cir. 1952). Ordinarily a closed transaction would be negatived 
only if there were some express provision making the liquidation tax- 
free and specifying that the property received shall stand in the place 
of the stock, for basis and other purposes. Whatever the rule might 
be if the stock were a capital asset, the gain or loss on which is not 
recognized by District law (except to the extent of the dividend ele- 
ment), the stock held by petitioner was not a capital asset and no non- 
recognition provision was applicable to the liquidation. 10 If the peti- 
tioner had realized a gain on the receipt of property in liquidation of 
stock which was not a capital asset, it cannot be supposed that he would 
not have been taxed thereon. There is no better ground for denying 
deduction of a loss. 


Here again, the Sansome, Pearson, Haystone and Hamilton cases 
(p. 29, Supra), which allowed losses upon liquidations under the Fed- 
eral Revenue Act of 1921, are applicable. That Act, like the District 
statute, did not treat a liquidation as a sale or exchange; but that fact 
did not preclude treating the liquidations as closed transactions real- 
izing losses. The Hamilton Woolen Co. case is a particularly close 
parallel to this case, because that taxpayer bought stock and imme- 
diately liquidated the corporation, receiving a plant and other prop- 
erty in addition to cash. The distribution was taxed as a dividend to 
the extent of earnings, and a loss was allowed to the extent that the 
value of the remaining portion of the distribution failed to return the 


a0 Where the stock was a capital asset (held more than two years), the non-divi- 

dend portion of the distribution was held tax-free in District of Columbia v. 
Oppenheimer, 112 U.S. App. D.C. 239, 301 F.2d 563 (1962). But see Judge 
Washington's dissent in District of Columbia v. Goldman, 117 U.S. App. D.C. 
219, 223, n.2; 328 F.2d 520, 524, n.2 (1963). The question whether the par- 
tially tax-free character of the liquidation results in a transfer of basis to 
the assets received is now pending before this Court in Oppenheimer v. Dis- 
trict of Columbia, No. 18,639. See further discussion under Part 4, infra. 
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cost of the stock. In other cases, it was held that the basis of prop- 
erty received in liquidation was the market value of the property 
when received, thus treating the liquidation as having been a closed 
transaction realizing gain or loss. Flemmon E. Gloyd, 19 B.T.A. 966, 
968 (1930), aff'd, 63 F.2d 649 (8th Cir. 1933), cert. denied, 290 U.S. 
633 (1933); George Theis, Jy., 3 B.T.A. 1030, 1034-1035 (1926).11 


D. The Loss Was Sustained in a Transaction 3 
Entered into for the Production of Taxable 
Income 


The further requirement of Sec. 47-1557b(a)(4)(B) that the loss 
be sustained in a transaction entered into for the production of income 
subject to District tax is clearly met if (as is the premise of this Part 
3) the liquidating distribution included a taxable dividend. On that 
premise, the "transaction’’ was "entered into" when the, petitioner 
purchased stock [R. W. Hale, 32 B.T.A. 356 (1935), aff'd on another 
issue, 66 U.S. App. D.C. 242, 85 F.2d 819 (1935); Terry v. United 
States, 10 F.Supp. 183 (D. Conn. 1934)], and was closed by the distri- 
bution in liquidation. It was entered into for the very purpose of ob- 
taining the underlying properties by liquidation, and hence (on the 
premise stated) for the purpose of producing dividend income subject 
to District tax. The loss of petitioner's capital investment was nec- 
essarily incurred in producing the taxable dividend, and all the condi- 
tions for a loss deduction are met. 


ax The Gloyd case involved the Revenue Act of 1921 and the Theis case the 1916 
Act which, as this Court noted in Bevliner, supra, was also like the District 
statute in respects here material. 


IV. 


The Basis for Depreciation of the Property Re- 
ceived in Liquidation Is Either Its Market Value 
When Distributed or the Cost of the Stock 


A. The Liquidation Was a Closed Transaction 


Establishing a Basis Independent of the 
Corporation's Cost or Invested Capital. 


The issue in Docket No. 19233 concerns the basis on which peti- 
tioner may compute depreciation on the building he obtained by the 
transaction in controversy. Respondent limited petitioner's basis to 
the corporation's $91,415.83 book value for the building (cost less 
past depreciation). The Tax Court determined that petitioner's basis 
for all the property he received was equal to the sum of the corporate 
earned surplus ($343,494) and its original paid-in capital ($156,585), 
a total of $500,079, of which it allocated $257,598.21 to the building 7? 
Neither respondent's figure of $91,415.83 nor the Tax Court's figure 
of $257,598.21 has any relationship to petitioner's actual investment 
in the property or in the stock from which it was derived. 


Petitioner has argued under Part 1, supra, that the basis of the 
property should be the amount paid for the stock (allocated among 
building, land and other assets by the same method used by the Tax 
Court), since the entire transaction was in substance a purchase of 
assets. Under this Part 4, however, we shall deal with the question 
of basis on the assumption that the purchase of stock and the distri- 
bution in liquidation may be viewed as Separate steps. 


a2 In making the allocation, the Tax Court deducted $226,951.38 as the value 


of miscellaneous assets and cash received, and divided the remaining 
$273,127.62 in the ratio of assessed values for property tax purposes, 
81.43% to the building and 18.57% to the land (JA 39-40). 
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The District law is silent concerning the basis of property re- 
ceived in liquidation (except that market value is prescribed by Sec. 
47-1583c as the basis for the portion taxed as a dividend). Sec. 47- 
1583e provides for a cost basis in the case of property acquired by 
purchase, and a market value basis for property acquired by exchange; 
but this Court has said in Berliner, supra, that liquidation is not an 
"exchange." If this is a casus omissus in the statute, it becomes nec- 


essary for this Court to fill the gap, since there can be no question 

that Congress, by Sec. 47-1557b(a)(7) intended that a "reasonable al- 
lowance" for depreciation be deducted in these circumstances. Con- 
necticut Inv. Corp. v. Pearson, 42 A.2d 685, 686 (D.C. Mun, Ct. App. 
1945). Unless otherwise compelled by specific statutory mandate, it 


is more "reasonable" to relate the allowance for depreciation to the 
taxpayer's own investment, or to the market value when the property 
became a depreciable asset in his hands, than to relate the allowance 
to the investment made by (or in) a corporation to which he was a 
stranger until the very time of the distribution. Connecticut Inv. Corp. 
v. Pearson, supra. 


As we have noted under the previous points, this Court declared 
in Berliner v. District of Columbia, supra, 103 U.S. App. D.C, at 354, 
258 F.2d at 654, that precedents under the Federal Revenue Acts of 
1916, 1917 and 1921 are significant because those Acts and the Dis- 
trict statute all treated liquidating distributions as dividends to the ex- 
tent of earnings. They are also alike in that they failed to specify that, 
if and to the extent not so taxed, the distribution is to be deemed an 
exchange for stock; and they also failed to prescribe expressly what 
the basis of property received in liquidation should be. The decisions 
under the federal Acts uniformly regarded the liquidation as a closed 
transaction establishing a new basis for the property equal to its 
value when distributed (without reference to how much thereof was 
taxed as a dividend). The courts specifically rejected the use of either 
the distributing corporation's cost [Cerro de Pasco Copper Co. v. 
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United States, 82 Ct. Cl. 442, 455, 13 F.Supp. 633, 639 (1936), cert. 
denied, 298 U.S. 686 (1936); Flemmon E. Gloyd, 19 B.T.A, 966, 968 
(1930), aff'd, 63 F.2d 649 (8th Cir. 1933), cert. denied, 290 U.S. 633 
(1933) ] or the stockholder’s cost of his stock [George Theis, Jr., 3 
B.T.A. 1030, 1034-1035 (1926) ], as such basis. 


B. The Second Oppenheimer Case Does Not 
Support the Decision Below. 


Respondent's attempt in the court below to limit petitioner's de- 
preciation to an amount computed on the dissolved corporation's cost 
thereof was claimed to be supported by the Tax Court's decision in 
Beatrice W. Oppenheimer, 92 Wash. L. Rep. 799 (April 9, 1964), which 
is pending on appeal to this Court, Docket No. 18,639 (hereinafter ref- 
erred to as Oppenheimer No. 2). The Tax Court, in adopting a differ- 
ent basis equal to the sum of the capital invested in the corporation by 
previous owners, plus the earned surplus (the total being apportioned 
among the properties received), also cited that decision as its author- 
ity. It is submitted, however, that even if this Court should affirm Op- 
penheimer No. 2, it would not sustain the result reached in this case. 


The taxpayer in Oppenheimer No. 2 had been held, in an earlier 
case, not to be subject to dividend tax on unrealized appreciation of 
corporate property distributed in liquidation, even though the value of 
the distribution far exceeded the cost of her stock. District of Colum- 
bia v. Oppenheimer, 112 U.S. App. D.C. 239, 301 F.2d 563 (1962) (Op- 
penheimer No. 1). When the stockholder later sought to depreciate the 
property received on the basis of its value at the time of liquidation, 
the Tax Court excluded the previously untaxed portion of the value 
from such basis, relying on what it called '"'a cardinal principle in the 
logic or science of taxation that a stepped-up or change of basis is not 
permissible in cases of non-taxable transfer." 
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In contrast, the present liquidation is not claimed to be tax-free in 
the sense that the Oppenheimer liquidation was tax-free. Petitioner's 
stock, unlike Mrs. Oppenheimer's, was not a capital asset (held for 
more than two years). Petitioner's contention that he is free of tax on 
the distribution reflects only the fact that he realized no gain thereon. 
Accordingly, under the federal tax cases cited above, the non-tax-free 
liquidation should be regarded as a closed transaction, and the then 
value of the property should be its basis. 


In any event, even if Oppenheimer No. 2 were deemed applicable 
here, it should have led the Tax Court to use petitioner's stock cost as 
the basis of the property, rather than the corporation's invested capi- 
tal and surplus. This appears to have been the actual disposition of 
the issue in Oppenheimer No. 2, although the fact is somewhat obscured 
because the cost of that taxpayer's stock (being original investment in 
the corporation) happened to be the same as the amount of the corpora- 
tion's capital account. The Tax Court held that the depreciable basis 
for the property should include "the capital investment of the petitioner, 
that is to say, the portion of the paid-in surplus of the corporation 
pertaining to her stockholdings."’ (Emphasis added.) The corpora- 
tion's cost for the property (net book value, used by respondent in the 
present case) was not referred to at all, and the corporation's "paid- 
in surplus" (capital account) was clearly referred to only as evidence 
of the investment of that taxpayer (who was an original stockholder). 
That figure would have no relevance in the case of the present peti- 
tioner, who was not an original stockholder and whose investment is 
measured by the purchase price of his stock. 


Thus, even if Oppenheimer is affirmed, and even if it is deemed 


applicable at all in the circumstances of this case, it serves only to 


base the depreciation on petitioner's cost for his stock, which would 
produce the same result as basing it on the value of the distribution. 
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CONCLUSION 


In conclusion, nothing could be more unrealistic, arbitrary, capri- 
cious or unconstitutional than to tax petitioner in the case at bar for 
the receipt of artificial income and at the same time to deny hima 
reasonable allowance for depreciation based on the cost or fair value 
of the assets acquired. 


Accordingly, this Court should reverse the decision of the Tax 
Court and order a refund to petitioner of the taxes paid based on a re- 
computation to be made in the light of the principles presented. 
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APPENDIX 


STATUTES 


Federal Revenue Act of 1921, Section 201(a): 


That the term "dividend" when used in this title (except in para- 
graph (10) of subdivision (a) of section 234 and paragraph (4) of subdi- 
vision (a) of section245) means any distribution made by a corporation 
to its shareholders or members, whether in cash or in other property, 
out of its earnings or profits accumulated since February. 28, 1913, ex- 
cept a distribution made by a.personal service corporation out of earn- 
ings or profits accumulated since December 31, 1917, and prior to 
January 1, 1922. (Federal Revenue Act of 1921, 42 Stat. 227) 


Federal Revenue Act of 1921, Section 213(a): 


Sec. 213. That for the purposes of this title (except as other- 
wise provided in section 233) the term "gross income” 


(a) Includes gains, profits, and income derived fect salaries, 
wages, or compensation for personal service (including in the case of 
the President of the United States, the judges of the Supreme and infe- 
rior courts of the United States, and all other officers and employees, 
whether elected or appointed, of the United States, Alaska, Hawaii, or 
any political subdivision thereof, or the District of Columbia, the com- 
pensation received as such), of whatever kind and in whatever form 
paid, or from professions, vocations, trades, businesses, commerce, 
or sales, or dealings in property, whether real or personal, growing 
out of the ownership or use of or interest in such property; also from 
interest, rent, dividends, securities, or the transaction of any business 
carried on for gain or profit, or gains or profits and income derived 
from any source whatever. The amount of all such items (except as 
provided in subdivision (e) of section 201) shall be included in the gross 
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income for the taxable year in which received by the taxpayer, unless, 
under methods of accounting permitted under subdivision (b) of section 
212, any such amounts are to be properly accounted for as of a differ - 
ent period; (Federal Revenue Act of 1921, 42 Stat. 227) 


D.C. Code (1961 Ed.), Section 47-1551c¢(1): 


(1) The words "capital assets" mean any property, whether real 
or personal, tangible or intangible, held by the taxpayer for more than 
two years (whether or not connected with his trade or business), but do 
not include stock in trade of the taxpayer, or other property of a kind 
which would properly be included in the inventory of the taxpayer if on 
hand at the end of the taxable year, or property held by the taxpayer 
primarily for sale to customers in the ordinary course of his trade or 
business. (July 16, 1947, 61 Stat. 332, Art. I, title I, § 4; May 3, 1948, 
62 Stat. 206, ch. 246, § 1; May 27, 1949, 63 Stat. 129, ch. 146, title IV, 
§§ 401, 402; Mar. 31, 1956, 70 Stat. 68, ch. 154, § 2.) 


D.C. Code (1961 Ed.), Section 47-1551c(m): 


(m) The word "dividend" means any distribution made by a corpo- 
ration (domestic or foreign) to its stockholders or members, out of its 
earnings, profits, or surplus (other than paid-in surplus), whenever 
earned by the corporation and whether made in cash or any other prop- 
erty (other than stock of the same class in the corporation if the recip- 
ient of such stock dividend has neither received nor exercised an option 
to receive such dividend in cash or in property other than stock instead 
of stock) and whether distributed prior to, during, upon, or after liqui- 
dation or dissolution of the corporation: Provided, however, That in the 
case of any dividend which is distributed other than in cash or stock in 
the same class in the corporation and not exempted from tax under this 
subchapter, the basis of tax to the recipient thereof shall be the market 
value of such property at the time of such distribution: And provided, 
however, That the word "dividend" shall not include any dividend paid 
by a mutual life insurance company to its shareholders. (July 16, 1947, 
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61 Stat. 332, Art. I, title I, § 4; May 3, 1948, 62 Stat. 206, ch. 246, § 1; 
May 27, 1949, 63 Stat. 129, ch. 146, title IV, §§ 401, 402; Mar. 31, 1956, 
70 Stat. 68, ch. 154, § 2.) 


D.C. Code (1961 Ed.), Section 47-1557a(a): 
Gross income and exclusions therefrom. 


(a) The words "gross income" include gains, profits, and income 
derived from salaries, wages, or compensation for personal services 
of whatever kind and in whatever form paid, including salaries, wages, 
and compensation paid by the United States to its officers and employees 
to the extent the same is not exempt under this subchapter, or income 
derived from any trade or business or sales or dealings in property, 


whether real or personal, other than capital assets as defined in this 
subchapter, growing out of the ownership, or sale of, or interest in, 


such property; also, from rent, royalties, interest, dividends, securi- 
ties, or transactions of any trade or business carried on for gain or 
profit, or gains or profits, and income derived from any source what- 
ever. (July 16, 1947, 61 Stat. 335, Art. I, title II, § 2; May 3, 1948, 62 
Stat. 207, ch. 246, § 3; May 27, 1949, 63 Stat. 130, ch. 146, title IV, 8§ 
403, 420; Sept. 4, 1957, 71 Stat. 605, Pub. L. 85-281, §§ 1, 3; June 27, 
1960, 74 Stat. 219, Pub. L. 86-522, § 1.) 


D.C. Code (1961 Ed.), Section 47-1557b(a)(4)(B): 
Deductions 
(a) Deductions allowed—The following deductions shall be al- 
lowed from gross income in computing net income: 


* * * 


(4) Losses.—Losses sustained during the taxable year and 
not compensated for by insurance or otherwise— 


* * * 
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(B) if incurred in any transaction entered into for the 
production or collection of income subject to tax under this subchapter, 
or for the management, conservation, or maintenance of property held 
for the production of income subject to tax under this subchapter, though 
not connected with any trade or business; (July 16, 1947, 61 Stat. 337, 
ch. 258, Art. I, title III, § 3; May 27, 1949, 63 Stat. 130, ch. 146, title 
IV, §§ 404-409; Mar. 31, 1956, 70 Stat. 69, ch. 154, §§ 3, 4; Sept. 4, 
1957, 71 Stat. 606, Pub. L. 85-281, § 4.) 


D.C. Code (1961 Ed.), Section 47-1557b(a)(7): 
Deductions 


(a) Deductions allowed—The following deductions shall be al- 
lowed from gross income in computing net income: 


* * * 


(7) Depreciation.—A reasonable allowance for exhaustion, 


wear, and tear of property used in the trade or business, including a 
reasonable allowance for obsolescence; and including in the case of nat- 
ural resources allowances for depletion as permitted by reasonable 
rules and regulations which the Commissioners are hereby authorized 
to promulgate. The basis upon which such allowances are to be com- 
puted is the basis provided for in section 47-1583e. (July 16, 1947, 61 
Stat. 337, ch. 258, Art. I, title III, § 3; May 27, 1949, 63 Stat. 130, ch. 
146, title IV, §§ 404-409; Mar. 31, 1956, 70 Stat. 69, ch. 154, 8§ 3, 4; 
Sept. 4, 1957, 71 Stat. 606, Pub. L. 85-281, § 4.) 


D.C. Code (1961 Ed.), Section 47-1557b(b)(6): 


(b) Deductions not allowed.—In computing net income, no de- 
ductions shall be allowed in any case for— 


* * * 
(6) Capital losses.--Losses from the sale or exchange of 


any capital asset as defined in this subchapter. (July 16, 1947, 61 Stat. 
337, ch. 258, Art. I, title Ill, § 3; May 27, 1949, 63 Stat. 130, ch. 146, 


A5 


title IV, §§ 404-409; Mar. 31, 1956, 70 Stat. 69, ch. 154, §§ 3, 4; Sept. 4, 
1957, 71 Stat. 606, Pub. L. 85-281, § 4.) 


D.C. Code (1961 Ed.), Section 47-1580: 
Purpose of subchapter. 


It is the purpose of this subchapter to impose (1) an income tax 
upon the entire net income of every resident and every resident estate 
and trust, .. . (July 16, 1947, 61 Stat. 349, ch. 258, Art. I, title X, § 1; 
May 3, 1948, 62 Stat. 207, ch. 246, § 2.) 


D.C. Code (1961 Ed.), Section 47-1583c: 

Basis for dividends paid in property. 

Where any property other than money is paid by a corporation asa 
dividend, the base to the recipient thereof shall be the market value of 
such property at the time of its distribution by such corporation. (July 
16, 1947, 61 Stat. 351, ch. 258, Art. I, title XI, § 4.) 

D.C. Code (1961 Ed.), Section 47-1583e: 

Depreciation. 

The bases used in determining the amount allowable as a deduction 
from gross income under the provisions of section 47-1557b(a)(7) shall 
be— 


(a) where the property was acquired after December 31, 1938, by 
purchase, the basis shall be the cost thereof to the taxpayer; 

(b) where the property was received in exchange for other property 
after December 31, 1938, the basis shall be the market value thereof at 
the time of such exchange; 


(c) where the property was inherited or acquired by gift after De- 
cember 31, 1938, the basis shall be that defined in subsection 47-1583 
(b)(3); 


(d) if the property was acquired prior to January 1, 1939, the ap- 


propriate basis set forth in subsection (a), (b), or (c) of this section 
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shall be used: Provided, however, That the taxpayer may, at his option, 


use as the basis the market value of such property as of January 1, 
1939; 


(e) the taxpayer may deduct in each taxable year only such amount 
of depreciation as was actually sustained during that year and such an- 
nual deduction shall be based upon the useful life of the property re- 
maining after the date used by the taxpayer in establishing the valua- 
tion: Provided, however, That the allowance for depreciation actually 
sustained during any taxable year may not be increased by any depre- 
ciation of the property which was allowable as a deduction in any ear- 
lier taxable year: And provided further, That any basis so established 
may not be changed in a subsequent taxable year, unless written ap- 
proval of the Assessor has been first obtained. (July 16, 1947, 61 Stat. 
351, ch. 258, Art. I, title XI, $ 6.) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—_———— —___— 


No. 19,232 


CHESTER A. SNOW, 
Appellant, 


Ve 
DISTRICT OF COLUMBIA, 
Appellee. 


No. 19,233 


CHESTER A. SNOW, t/a 
CHESTER A. SNOW RENTS, 


Appellant, 


Ve 
DISTRICT OF COLUMBIA, 
Appellee. 


ERRATA IN BRIEF OF APPELLANTS 


Come now the Appellants in these consolidated 
causes by their attorneys of record, and correct the fol- 


lowing errors in the Brief for Appellant: 


1. Page 19, line 14, the word "of," following 


the word "way," should be underlined. 
2. Page 23, line 24, the word "arbitrary" is 


incorrectly printed “aribitrary." 


3. Page 27, line 4, the word "and" is omitted 


between the words "Uline" and "Goldstein." 
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QUZSTIONS PR&SENTED 


Where petitioner Chester A. Snow purchased the ‘total ovistanding 


stock of Lombardy, Inc. on January 7, 1960, and the corporation was 


completely liquidated on that day, and 

Where, upon dissolution of the corporation, petitioner rece:ved 
all of the earnings, profits, and surplus of the company, and 

Where the pertinent provisions of the District of Columbia Income 
and Franchise Tax Act of 1947, as amended, required, x a condition for 
a loss deduction, that the loss result from a transaction which was 
"entered into for the production or collection of income" and which was 
the consequence of a "sale, exchange, or other disposition of property", and 

Where it has been determined by the District of Columbia Tax 
Court that the depreciation basis to be used on real estate received in 
kind by a taxpayer in complete corporate liquidation is the taxpayer's 
pro-rata share of the capital and paid-in and earned surplus of the liquidating 
corporation at the time of corporate dissolution, in the view ot respondent, 
the questions presented are: 

1. Was not the amount distributed to petitioner by Lombardy, Inc., 
representing its earnings, profits, and surplus, includible in petitioner's 
taxable gross income as a dividend? | 

2. Was not petitioner foreclosed from taking a loss deduction 


(1) where the type of transaction out of which petitioner's alleged loss arose 


has previously been held by this Court not to constitute a sale or exchange 


and (2) where petitioner did not enter the transaction for the "production 


or collection of income", but for the "sole purpose" of acquiring real 
estate ? 

3. Was not petitioner incorrect in contending that the basis for 
depreciating the improved real property received by him upon dissolution 
of Lombardy, Inc. was the fair market value of that property at the time 


of the dissolution? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHESTER A. SNOW, 
Petitioner, 
No. 19, 232 


Vv. 


DISTRICT OF COLUMBIA, 


we mw ows ae aS Sr Se 


Respondent. 
CHESTER A. SNOW, t/a 
CHESTER A. SNOW RENTS, 

Petitioner, 
No. 19, 233 


Vv. 


DISTRICT OF COLUMBIA, 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Respondent. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 
On July 17, 1959, Arthur R. Guy, the owner of the entire common 
stock of Lombardy, Inc., entered into a contract with petitioner by which 
he agreed to sell his stock to petitioner for $975, 000.00 with a provision 
for an upward or downward price adjustment based on a formula 


encompassed in the agreement. (J.A. 19.) 


On January 7, 199 pstitioner purchase? the outctan int shares 
of common stock held by Arthur R. Guy for $1, 929, 
the sole stockholder of Lombardy, Inc. (J.A. 28.) ¢ 
corporation was liquidated and petitioner received the assets of the 
corporation, including a deed for the apartment Dduilting. (J.A. 32.) 
The fair market value of the assets received by petitioner ‘id not exceed 
the price petitioner paid Arthur R. Guy for the corporation's stock. 
(J.A. 17.) At the time of liquidation, the corporation's earned surplus 
account amounted to $324, 318.98. (J.A. 8.) The capital stock of 


Lombardy, Inc. amounted to $156, 585.00. (J.A. 16.) 


No. 19, 232 (Tax Court Docket No. 1924) 

On March 13, 1964, a notice of assessment for a deficiency in 
income taxes for the year 1960 in the amount of $17, 264.64, ‘vith interest 
thereon in the amount of $3,021.31, was served on petitioner Chester A. 
Snow by the District. (J.A. 5.) The assessment resulted from the 
determination by the District's assessing authority that the earned suplus 


received by petitioner upon the dissolution of Lombardy, Inc. ($324, 313.88) 


constituted income to petitioner. (J.A. 7.) On March 16, 1964, petitioner 


paid the tax and interest under protest. (J.-A. 5.) 


No. 19, 233 (Tax Court Docket No. 1935) 

The second notice of assessment served on petitioner Chester A. 
Snow, t/a Chester A. Snow Rents, was for a deficiency in income tax for 
the year 1960 in the amount of $225.78, with interest in the amount of 
$56.66. (J.A. 47.) This assessment resulted from the determination 
by the District's assessing authority that the proper basis for depreciation 
on the apartment building acquired by petitioner upon liquidation of 
Lombardy, Inc., was the net book value of the assets received in liquidation, 
$91,415.83 (J.A. 49), rather than the alleged "cost" ($654, 062, 22); which 
petitioner allocated to the apartment building from the total purchase 


price of the outstanding stock of the corporation. (J.A. 38.) 


Opinion and Findings of Fact in Both Case's 
On February 15, 1965, the District of Columbia Tax Court filed 
its Findings of Fact, Opinion and Decision. In Docket No. 1934 the Tax 
Court sustained the District's assessment against sie patstioier, as an 
individual, for the calendar year 1960. (J.A. 40.) In Docket No. 1935, 
the Court determined that the amount of the franchise tax assessed as a 


deficiency against petitioner as an unincorporated business was erroneous, 


and the petitioner was therefore entitled to a refund of the tax so paid. 


(J.A. 40-41.) Petitioner appeals from these decisions of the Tax Court. 


STATUTES INVOLVED 


Title XI, § 1, § 47-1583, D.C. Code, 1961: 


"The basis for determining the gain or loss from 
the sale, exchange, or other disposition of property 
shall be the cost of such property * * *.™ 


Annotated Code of Maryland, 1957: 
Art. 81, § 280: 


 *Gross income’ means income from whatever 
source derived, including salaries, wages or compeni- 
sation for personal services of whatever kind and in 
whatever form paid; alimony received, interest, 
dividends, rents, royalties and annuity income, and 
gains, profits and income derived from professions, 
vocations, trades, business and commerce. ca 


Art. 81, § 279(j): 


' *Dividend’ means any distribution made by a 
corporation (domestic or foreign) out of its net prof-ts, 
whenever earned, to its stockholders or members, 
whether such distribution be made in cash or other 
property, except stock of the same class in the 
corporation. Amounts paid in liquidation or dissoiution 
of a corporation shail be treated as dividends to the 
extent that they represent earnings of the corporation. " 


Federal Revenue Act of 1913, 38 Stat. 114, 167: 


" § II(B). That, subject only to such exemptions 
and deductions as are hereinafter allowed, the net 
income of a taxable person shall include gains, profits, 
and income derived from salaries, wages, or compensa- 
tion for personal service of whatever kind and in whatever 
form paid, or from professions, vocations, businesses, 
trade, commerce, or sales, or dea’ings in property, 
whether real or personal, growing out of the ownership 
or use of or interest in real or personal property, also 


b) 

from interest, rent, dividends, securities, or'the 
transaction of any lawful business carried on for 
gain or profit, or gains or profits and income derived 
from any source whatever, including the income from 
but not the value of property acquired by gift, bequest, 
devise, or descent: * * *." 

Federal Revenue Act of 1921, 42 Stat. 227, 239-240: . 


"§ 214, (a) That in computing net income there 
shall be allowed as deductions: 


* * 


(5) Losses sustained during the taxable year 
and not compensated for by insurance or otherwise, 
if incurred in any transaction entered into for profit, 
though not connected with the trade or business; ***." 


SUMMARY OF ARGUMENT 
The District of Columbia Income and Franchise Tax Act of 1947 
provides that gross income shall include "income derived from gb: 
dividends", and dividends are in turn defined by that Act to include 
"earnings, profits, or surplus * * * earned by the corporation". It is 
now settled that distribution to a stockholder of earned surplus upon 


corporate liquidation constitutes a dividend within the meaning of the Act. 


When petitioner received the entire earned surplus of Lombardy, Inc. 


upon its dissolution, he received a dividend within the plain meaning of 
the.statute, which was includible for tax purposes in his gross income. 
The fact that his financial position was the same both before and after 


the receipt of the earned surplus of Lombardy, Inc. in no way alters the 


6 
existence of petitioner's income derived as a dividend. The Supreme 
Court has considered the contention that "cain" is a necessary concomitant 
of "income", and has specifically rejected that contention on numerous 
occasions. 

Petitioner contends that he incurred a deductible ioss from his 
gross income as a result of a transaction which began when he purchased 
stock in Lombardy, Inc. and ended when that corporation was dissolved, 
both events being confined to one calendar day, January 7, 1960. Since 
petitioner, upon dissolution of Lombardy, Inc. admittedly received aii 
the assets of that corporation which, in dollar amount, equalled the price 
he paid for the stock in that company, he could suffer no loss from the 
transaction in question. But assuming, arguendo, that he did suffer a 
loss from the transaction, the District's taxing statute provides that a 
loss can be deducted from gross income only if the transaction which 
caused the loss was a ‘sale, exchange, or other disposition of property". 


Since this Court held, in Berliner v. District of Columbia, 103 U.S. App. 


D.C. 351, 258 F.2d 651, cert. denied 357 U.S. 937 (1958), that a receipt 


of a liquidating dividend upon corporate dissolution did not constitute a 
sale or exchange, petitioner is foreclosed from relying on the loss 
provisions of the statute. 

Further assuming, arguendo, that petitioner's dividend was a 


— 


"sale, exchange, or other disposition of property", the transaction in 
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qu2ction vould still fail to catisiy the requirements ci the loss provisions 
noce provisions require that the trancection (out of Tica 

sumedly arose) musi nave been “entered into ior the procuction 
or collection of income”. “dace the record shows taat the transaction 14 
quection was limited to one calendar day and petitioner gater ed that 
transaction for tne "sole purpose" of acquiring land an* a builsting, he 
nas failed to coraply with the specific requirements of tne loss provisions 
and taus his claimed loss must be denied. 


Tne proper basis for depreciating petitioner's property ic nis 


investment in that property. That investment would be, as the District 


of Columbia Taz Court has determined, the taxpayer's pro-rats chare ol 
the capital, paid-in surplus and earnei surplus reflected on the 200s of 


the corporation at the time of dissolution and represented in the property. 


ARGUMENT 


—————— 


UNDER THe DISTRICT OF COLUMBIA'S TANIAS STATUTE, A 

STOCKHOLDER R2CsIVING SARNED SURPLUS AS A RSSULT eon 

A COMPLETS CORPORATE LICUIDATION INC URS TANADLE 

INCOM: ON TA2 AMOUNT OF SARN“D SURPLUS DISTRIBUT ID 

TO HIM. 

Upon the dissolution of Lombardy, Inc., on January he sh 

petitioner, the sole stock older in the corpceration, receives earne? 
surplus in tae amount of $324, 318.88. (J.4. 3.) Suosequenily, the 


District Government determined that the earned surplus received by 


petitioner constituted net income from a liquidation dividend an“, on 
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March 18, 1964, assessed him for the tax due on that income. 
(J.A. 5.) The taxes were paid under protest on March 16, 1964. 
(J.A. 5.) 
Under § 47-1557, D.C. Code, 1961, “net income" consists of 
“the gross income of a taxpayer less the deductions allowed * * *", "Gross 


income" is defined under § 47-1557a(a), D.C. Code, 1961, as: 


" * * * oains, profits, and income derived from 
salaries, wages, or compensation for personal services 
of whatever kind and in whatever form paid, including 
salaries, wages, and compensation paid by the United 
States to its officers and employees to the extent the 
same is not exempt under this subchapter, or income 
derived from any trade or business or sales or dealings 


in property, whether real or personal, other than capital 
assets as defined in this subchapter, growing out of the 
ownership, or sale of, or interest in, such property; 

also from rent, royalties, interest, dividends, securities, 
or transactions of any trade or business carried on for 
gain or profit, or gains or profits, and income derived 
from any. source whatever." (Emphasis supplied. ) 


Since gross income includes "income derived from * * * dividends", 
it is necessary to consider the definition of a "dividend". § 47-1551c 
(m), D.C. Code, 1961, defines a dividend as: 
" * * * any distribution made by a corporation 

(domestic or foreign) to its stockholders or members, 

out of its earnings, profits, or surplus (other than 

paid-in surplus), whenever earned by the corporation 

and whether made in cash or any other property * * * 

and whether distributed prior to, during, upon, or 

after liquidation or dissolution of the corporation ***," 

This Court has interpreted the foregoing definition of a "dividend" 


to include amounts distributed by a corporation to stockholders in 
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complete liquidation of the corporation, which distributed amounts 
represent the earnings, profits, or surpius earned by the corporation. 
Berliner v. District of Columbia, 103 U.S. App.D.C. 351, 258 F.2d 651, 
cert. denied 357 U. S. 937 (1958); District of Columbia v. Oppenheimer, 
112 U.S. App.D.C. 239, 301 F.2d 563 (1962). 

In petitioner's brief filed in this Court as well as at the trial in 
the Tax Court, petitioner conceded that the amount of earned surplus 
received upon liquidation of Lombardy, Inc. constituted a dividend within 
the meaning of § 47-1551c(m), defining dividends. (Pet.'s Br. 17-18; 
Tr. 40.) However, petitioner contends that the dividend is not includitie 


in his gross income. The thrust of his contention is that before a div:dend 


is includible in gross income under § 47-1557a(a), the taxpayer must 


receive "income" from the dividend. However, petitioner in its brief 


restricts the meaning of "income" by stating that "the Supreme Court 
regards the terms 'income' and 'gain' as interchangeable". (Pet.'s Br. 19.) 
Since the District of Columbia Tax Court determined at trial that the 

fair market value of the assets received by petitioner upon liquidation of 
Lombardy, Inc. did not exceed the amount he paid for the corporation's 
total outstanding capitai stock (J.A. 17), petitioner concludes that since 

he received no "gain" from the liquidation distribution, he therefore 
received no "income derived from * * * dividends" within the intendment 


of § 47-1557a(a). The question, thus posed, is whether the District's 
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taxing act requires a taxpayer to receive gain or profit from a 
liquidating dividend in order that receipt of such dividend wiil constitute 
"income derived from * * * dividends". 


In Uline, et al. v. District of Columbia, D.C. Tax Court, Op-n. 


es 
No. 1018 (Sept. 30, 1963), CCH D.C. Tax Ct. Rep. 1 200-032, : the 
District of Columbia Tax Court, in rejecting an identical argument, 
stated at page 5 of its opinion: 


In connection with the definition of 'gross income’, 
it should be observed that there is some confusion in 
the minds of counsel for petitioner. They seem to think 
that a dividend is not taxable gross income uniess it can 
be said to be a gain or profit. They would have the sec- 
tion [§ 47-1557a(a), D.C. Code, 1961] in so far as it 
relates to 'dividends' read that 'The words "gross income" 
include gains, profits, * * * from * * * dividends', whereas 
the correct reading is 'The words "gross income" inciudes 
* * * income from * * * dividends’. * * *"" (Bracketed 
_material supplied. ) 


Similarly, at the trial in the instant case, when this definitiosa 
question arose, the following coiloquy ensued between the District 


Tax Court and Counsel for Petitioner: (Tr. 46) 


"MR. NORDLINGER: It [§ 47-1557a(a) 
defining gross income] says income and it can't 
be income from dividends uniess it is more than 
you pay. 


"THE COURT: You are confusing income with 
profit, gross income; lots of time there is no profit 
at all. * * *" (Bracketed material supplied. ) 


Now pending on appeal to this Court, No. 18, 256. 
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In deciding Berliner, this Court held that amounts which were 
distributed in complete liquidation of a corporation and which represented 
payment out of earned surplus were properly includible in the taxpayer's 
gross income as a dividend. Petitioner, however, now attempts to limit 
the Berliner case so that taxability is dependent upon the receipt by the 
taxpayer of "gain" from the transaction. While the taxpayer in Berliner 
actually received a gain, the District of Columbia contends that the 
result obtained in that case was not dependent on the existence of a gain. 

Petitioner, on the other hand, contends that in deciding Berliner, 
this Court established the rule that the taxpayer's cost of his stock must 
be deducted from the liquidating dividend in arriving at the taxable income 
from the distribution. Ifpetitioner'’s interpretation is correct, Berliner 
would then require that the taxpayer realize a gain before he could be 
taxed upon the liquidating dividend distributed to him out of corporate 


earned surplus since his cost of the stock would always be deducted before 


the amount of the taxable dividend could be determined. However, since 


the taxpayer in Berliner was an original investor, his cost of the stock 
was identical to the paid-in capital. Therefore, not only is petitioner's 
limiting interpretation of Berliner based on speculation, but, in light 
of the existing case law on this subject, both in the District and in 
Maryland, petitioner's attempted limitation of the Berliner decision 


must be rejected. 
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In speaking to this point, the District of Columbia Tax Court, 
"an expert and specialized agency for the re solution of controversies 
between the District of Columbia and its taxpayers", S expressed its 
unequivocal view in the trial of the instant case (Tr. 44), that this Court, 
in Berliner, intended the "original cost of the stock", or paid-in capita?, 
rather than the taxpayer's cost, to be deducted from the liquidation 
distribution in arriving at the taxable dividend. 

This question was first considered by the District of Columbia 
Tax Court in the case of Dinkin v. District of Columbia, 89 Wash. L. Rep. 
1293, D.C. Tax Ct., Opin. No. 987 (July 7, 1961). There, the originai 
stockholder, L.S. Jullien, acquired shares of stock in a corporation for 
$3,680.16. Later, Jullien sold the same shares to petitioner Dink‘n for 
$9,421.00. Upon dissolution of the corporation, $30, 090.00 was distr:cuted 
to Dinkin who argued that his cost of $9, 421.00 should constitute the 
basis of the stock in determining what amount should be deducted from 
the liquidating dividend to arrive at his gross income. The Tax Court 
rejected the argument, holding that the basis of the stock was the amount 
of paid-in capital paid by the original shareholder. A similar result, was 


reached by the Tax Court in Uline, et al. v. District of Columbia, 


2. VWerkouteren, et al. v. District of Columbia, U.S. Apo. D.C. 
4 , No. 18,530 et al., slip opinion, p. 6 
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D.C. Tax Court, Opin. No. 1018 (Sept. 30, 1960), CCiID. C. Tax 
Ct. Rep. 7 200-032. 

While the amount received by the taxpayers in the cases last 
cited exceeded their cost of the stock and, thus, did not cause them to 
suffer a loss, it is significant that the District of Columbia Tax Court 
interpreted § 47-1557a(a), defining gross income, in such a manner that, 
in an appropriate case, a taxpayer would be required to include in gross 
income an amount which was received as a liquidation distribution out of 
earned surplus, although the taxpayer actually suffered financial loss. 
To illustrate: One share of stock is initially issued to A for $10.00 and 
A subsequently sells the stock to B for $20.00. While B is still holding 
the stock, the corporation is completely liquidated and a liquidation 
distribution out of earned surplus of $15.00 is received by B. Although 
B receives only $15.00 on an investment of $20.00, he would be requ:red, 


under the result in Dinkin, to report as gross income the amount of the 


liquidation distribution ($15.00) less the paid-in capital of the stock 


($10.00) or the amount of $5.00. 

This very situation arose in Rafferty v. Comptroller of Treasury, 
228 Md. 155, 178 A.2d 896 (1962). Three taxpayers had purchased 
stock in a corporation which was subsequently dissolved. The corporation 
had an original paid-in capital of $1.00 per share. The taxpaver s had 


paid $29.00, $28.00, and $12.28 a share, respectively. The iiquidation 
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distribution paid to the corporation's shareholders out of earned surpius 
was approximately $22.00 a share. Thus, of the three taxpayers, two 
received less from the liquidation distribution than they had invested in 
the stock but, nevertheless were required to include as part of their 
gross income for Maryland tax purposes the difference between the 
distribution of $22.00 per share and the $1.00 per share paid-in capital. 

The 1957 Maryland Code provision defining gross income, Art. 61, 
§ 280, provided, in pertinent part, that '''Gross income' means income 
from * * * dividends * * *." Under the Maryland Code, Art. 81, § 279{j), 
a dividend was defined as: 

" * * * any distribution made by a corporation 

* * * out of its net profits, whenever earned, to its 

stockholders * * *. Amounts paid in liquidation or 

dissolution of a corporation shall be treated as 

dividends to the extent that they represent earnings 

of the corporation." 
This definition is, in substance, identical with § 47-1551c(m), D.C. Code, 
1961, relating to dividends, Petitioners argued in Rafferty, as does 
petitioner Snow in the instant case, that although the distribution 


constituted a dividend, it was not the kind of dividend which was includible 


in gross income since receipt of the dividends did not constitute gain. 


In rejecting this argument, the Maryland Court of Appeals upheld the 


assessment against petitioners and quoted with approval the following 


statements: 
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' 'There can be no doubt of the power of tne 
legislature * * * to define that accumuiated profits, 
when declared in way of [a] dividend in liquidation, 
snall be qneome when received by the stockholder. 
oe RT : 


Continuing, the Court quoted the following with approval: "'* ** "(t]he 


4 
price at which the shareholder purchased his Stock is irrelevant * **.""' 


In deciding the case in that manner the Court made it clear tnat 
under the prevailing statute a dividend distribution paid out of earned 
surplus constituted "income" and was therefore incivudible in gross 
income, not only where there was no gain to the taxpayer but equaily 
where the taxpayer suffered a financial loss. 

The Supreme Court, in United States v. Phellis, 257 U.S. 156 
(1921), had occasion to consider the requirement of "income derived 
from * * * dividends" where the pertinent provisions of the appiicatis 
federai revenue statute was indistinguishable from the District's taxing 
statute and the taxpayer, like petitioner Snow, received no gain from 
tne corporate distribution. There, a New Jersey corporation ha2 
underzone a reorganization pursuant to which most of its properties we2re 
transterred to a newly formed Delaware corporation in return for when 


stock and securities of the new corporation were issued to the old 


3. 178 A.2d 896, 900 (1962). 


4, Ibid. 
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corporation. The new corporation's stock in turn was distributed to the 
shareholders of the New Jersey corporation, which had continued in 
existence. Asa consequence, the entire vaiue of the stock so distr ikuted 
was taxed to the New Jersey corporation sharehoiders as a dividend under 
the Federal Revenue Act of 1913 although no financial gain accured to the 
taxpayers as a result of the distribution. § I B of that Act, 36 Stat. 114, 
167, defined net income in the following manner: 
" * * * gains, profits, and income derived from 

salaries, wages, or compensation for personal service 

of whatever kind and in whatever form paid, or from 

professions, vocations, businesses, trade, commerce, 

or sales, or dealings in property, whether reali or 

personal, growing out of the ownership or use of or 


interest in real or personal property, aiso from interest, 


rent, dividends, securities, or the transaction of any 


lawful business carried on for gain or profit, or gains 
or profits and income derived from any source whatever re 
(Emphasis supplied. ) 

Thus, in that federal statute, as in § 47-1557aja), D.C. Code, 1961, 


"income" is defined, in pertinent part, as "gas, profits, and income 


derived from * * * dividends". 


The lower court decision in the Phellis case, 56 Ct. Ci. 157 


(1921), held, as petitioner Snow would have this Court now hoid, that 
since the taxpayer received no "gain" from the distribution, he was 
improperly taxed. The Court of Claims' opinion conciuded with the 


following language: 
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"Tt seems increible that Congress intended to 
tazx as income a business transaction which admittedly 5 6 
produced no gain, no profit, and hence no income, sete ha 


On appeal to the Supreme Court, the taxpayer presented the 
following argument in his brief: 


"> * * On the 30th day of September, 1915, a 
stockholder of the New Jersey Company, having one 
share, held a certificate which he could sell in the 
open market for $795.00 * * * [After the corporate 
reorganization] the three shares of stock [received by 
taxpayer upon reorganization of the New Jersey Company] 
were worth $795.00, exactly what his one share in the 
New Jersey Corporation was worth on September 30, and 
we submit that the Appellee [taxpayer] had no "pr ofit' 
by the transaction, that there had been no ‘sain’ derived 
from capital, and that no gain had accrued to him, and 
that under no proper construction of the real facts of 
this transaction can it be held that the Appellee has 
tderived' income from this ‘readjustment of the financial 
business of the company'.'"’ (Bracketed material supplied. ) 


In rejecting this argument and concluding that the taxpayer's relative 
financial position immediately before and immediately after the dividend 
was not the proper test for determining whether "income" has been 


received upon receivt of a dividend, the Supreme Court stated: 


Footnote 5 omitted. 


56 Ct. Cl. at 176 


Brief for appellee, pp. 18-19, United States v. Phellis, 257 U.S. 
156 (1921). 
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"That a comparison of the market value of claimant's 
shares in the New Jersey corporation immediately before, 
with the aggregate market value of those shares plus the 
dividend shares immediately after the dividend showed no 
change in the aggregate—a fact relied upon by the Court of 
Claims as demonstrating that claimant neither gained nor 
lost pecuniarily in the transaction—seems to us a 
circumstance of no particular importance in the present 
inquiry. Assuming the market values were a precise 
reflex of intrinsic values, they would show merely that 
claimant acquired no increase in aggregate wealth through 
the mere effect of the reorganization and consequent 


dividend, not that the dividend did not constitute income. 
it = (Emphasis supplied. ) 
The Court explained its position as follows: 


"The possibility of occasional instances of apparent 
hardship in the incidence of the tax may be conceded. 
Where, as in this case, the dividend constitutes a distribu- 
tion of profits accumulated during an extended period and 
bears a large proportion to the par value of the stock, if 
an investor happened to buy stock shortly before the 
dividend, paying a price enhanced by an estimate of the 
capital plus the surplus of the company, and after distribu- 
tion of the surplus, with corresponding reduction in the 
intrinsic and market value of the shares, he were called 
upon to pay a tax upon the dividend received, it might 
look in this case like a tax upon his capital. But it is only 

-apparently so. In buying at a price that reflected the 
accumulated profits, he of course acquired as a part of 
the valuable rights purchased the prospect of a dividend 
from the accumulations—bought ‘dividend on, ' as the 
phrase goes—and necessarily took subject to the burden 
of the income tax proper to be asse ssed against him by 
reason of the dividend if and when made. He simpiy 
stepped into the shoes, in this as in other respects, of 
the stockholder whose shares he acquired and presumakiy 

] enced the price paid, and 


8. 257 U.S. 156, 170 (1921). 
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was discounted by the prospect of an income tax to 

be paid thereon. In short, the question whether a 

dividend made out of company profits constitutes 

income of the stockholder is not affected by antecedent 

transfers of the stock from hand to hand." J~(smphasis supplied. ) 

The Supreme Court's rejection in Phellis of the "gain" theory of 
taxable income does not stand as an isolated decision. ‘In a later case, 
Helvering v. Midland Insurance Co., 300 U.S. 216 (1937), the taxpayer 
contended, as does petitioner Snow in the instant case (Pet.'s Br. 19), 
that '(g)ain or profit is the essential idea of 'income'; and in determining 
what constitutes 'income', substance and fact rather than form are to 
be given controlling weight." In holding the taxpayer liable for the 
taxes assessed, the Supreme Court rejected the taxpayer's contention 
saying: 

'' x * * Income may be realized upon a change 

in the nature of legal rights held though the particular 

taxpayer has enjoyed no addition to his economic worth. 

* * * 'The income tax laws do not profess to embody 


perfect economic theory. They ignore some things that 
either a theorist or a businessman would take into accourt 


e 9% 


in determining the pecuniary condition of the taxpayer’. 
{cases omitted. ] (Emphasis supplied. ) 1 


9. Id., 257 U.S. at 171-72. 


10. 300 U.S. 216 at 225 (1937). For other cases holding that the 
existence of taxable income is not dependent on the taxpayer's 
gain or profit, see Rockefeller v. United States, 257 U.S. 176 
(1921); Taft v. Bowers, 278 U.S. 470 (1929); and Burnet v. 
Sanford & Brooks Co., 282 U.S. 359 (1931). 
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Petitioner attempts to limit the significance of the Pheilis case 
by citing to this Court other Supreme Court cases in which income was 
defined in terms of gain or profit. (Pet.'s Br. 19-20.) Not only was 
this same argument made to the Supreme Court in Phellis, but, significantly, 
that Court, in deciding the Phellis case, considered some of the very 
cases which petitioner Snow cites to show that there can be no "income 


without gain". One such case, Eisner v. Macomber, 252 U.S. 189 (1920), 


was strongly relied on by the Court of Claims in awarding judgment to 


11 
Phellis. The same case was argued to the Supreme Court in Pheiiis' 


brief” and carefully considered by the Supreme Court in its opinion. 3 
While recognizing the principle enunciated in the Macomber case, the 
Supreme Court nonetheless determined that taxable income, under the 
controlling statute which was substantially identical to the District's 
statute defining gross income, could exist although the taxpayer received 


neither gain nor profit on the transaction in questior. 14 


Phellis v. United States. 56 Ct. Cl. 157, 174-76 (1921). 


Brief for appellee, pp. 10, 12, 17, 26 and 29, United Sates’. 
Phellis, 257 U.S. 156 (1921). 


United States v. Phellis, 257 U.S. 156, 168-69 (1921). 


Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918), is cited ty 
petitioner Snow in his brief (Pet.'s Br. 19) for the proposition that 
there can be no taxable income without gain. Like the Macomber 
case, the Lowe case was also considered by the Supreme Coert <n 
Pheillis (257 U.S. 156, 168 (1921)) without any obvious effect or. 
the ultimate disposition of the case. 
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In a further attempt to weaken the controlling effect of Pheliis 
on the issue of "income without gain", petitioner points to the fact that 
the taxable income in Phellis resulted from a distribution of earnings by 
a going concern whereas the distribution in the instant case resulted 
from a corporate liquidation. (Pet.'s Br. 22-25.) With that distinction 
made, petitioner proceeds to place strong emphasis on the Supreme 
Court's statement, at page 167 of the Pheliis opinion, to the effect that 
the company which distributed earnings to taxpayer Phellis was not, at 
the time of the distribution, in the process of liquidation but rather, 
was a "going concern". (Pet.'s Br. 25.) 

Although this observation by the Court was significant at the 
time the decision was written in 1921, it has no Limiting effect on the 
application of the Phellis opinion to the issue of "income without gain" 
in the instant case. To better appreciate the Court's reason for makirg 


that statement it is necessary to consider the dividend-taxing provisions 


of the 1913 Federal Revenue Act, the controlling tax act in Pheitis. 


A brief discussion of this subject is provided by the foiiowing note at 


1 Mertens, Law of Federal Income Taxation, $§ 9.89, n. 12: 


22. 


"The Rev Act of 1913 made 'dividends' taxatie as 
income but failed to define the term and in two cases 
arising under that Act the Saoreme Court applied the 
distinction between a dividend prover and a igquidating 
dividend. In Lynchy. Turrish, 247 U.S, 221 {1918}, 
it was held that the distribution in liquidation ky a 
corporation of all its assets * * * was a return of 
Capital and not taxable income, but in Lynch v. Hornby, 
347 U.S. 339 (1918), the Court held that the distribu- 
tion by a going corporation to its stockholders after 
March 1, 1913, of profits accumulated prior thereto 
was a dividend and taxable income. * * *"" (Emphasis 
supplied. ) 


Since the result of the Turrish case was to forbid the taxing of a liquidating 
dividend under the Federal Revenue Act of 1913, and since that Act was 
controlling in the Phellis case, the Supreme Court was required to 
specifically find that the distribution to taxpayer Phellis was not a 
liquidating dividend before it could hold that the distribution was taxable. 


This problem, however, does not exist in the instant case for, as this 


Court recognized in Berliner” the Federal Revenue Act of 1913 failed to 


define a "dividend", whereas § 47-1551c(m), D.C. Code, 1961, 
specifically provides that a corporate distribution out of earnings, profits, 
or surplus "whether distributed prior to, during, upon, or after 
liquidation or dissolution of the corporation" shall be taxed as a dividend. 
Thus, the distinction which petitioner Snow attempts to make in this regard 
in no way detracts from the application of the Phellis holding to the 


instant case. 


15. 258 F.2d 651 at 653, n. 7. 
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TAXING A CORPORATE LIQUIDATION DIVIDEND RECEIVED 

BY A SHAREHOLDER WHO REALIZED NO GAIN OR PROFIT 

ON THE TRANSACTION IS NOT VIOLATIVE OF THE DUE 

PROCESS CLAUSE OF THE FIFTH AMENDMENT TO THE 

CONSTITUTION. 

In a final attempt to show that petitioner was improperly assessed 
by the District, reliance is placed on the due process clause of the Fifth 
Amendment of the Constitution. Petitioner's contentions appear to ke 


twofold. First, it is argued that although “income had previously been 


realized by a corporate entity, Lombardy, Inc.", petitioner's relationship 


with that corporate entity was so ephemeral that there was lacking "a 


sufficient constitutional basis for taxing him on a distribution which returns 
to him no more than his cost". (Pet.'s Br. 22.) 

The District of Columbia takes the position, as it did at the triai 
below (Tr. 33), that petitioner was involved in two separate transactiors 
pursuant to the acquisition of the entire common stock of Lombardy, Inc. 
The first transaction involved the purchase of that stock from Arthur R. 
Guy for $1, 029,170.88. (J.A. 28.) The second transaction involved the 
liquidation of Lombardy, Inc. and subsequent distribution of its assets to 
petitioner at a time when he was the sole owner of the stock of the 
corporation. Petitioner's position, that there was an insufficient 
constitutional basis for the tax, fails to recognize the reality of the 
situation. If the owner of the entire stock of Lombardy, Inc. lacks 
sufficient relationship with the company to incur the tax upon the distribution 


of the corporation's earned surplus, it is subject to serious uestion who 
’ J ’ 


if anyone, would have a sufficient relationship. 
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Petitioner's second constitutional argument is based on the 
contention that since the petitioner himself received no "gain" from the 
transaction, it would be violative of the Due Process Clause for the tax 
in question to be sustained. More specifically, petitioner contends that 
his income cannot’ be determined by gain on the property or income of 
another, namely, Lombardy, Inc. (Pet.'s Br. 23.) In taking this 
position, petitioner has failed to recognize a well-established tax doctrine 
succinctly stated by the Supreme Court in Taft v. Bowers, 278 U.S. 470, 
484 (1929): 

There is nothing in the Constitution which 
lends support to the theory that gain actually resulting 


from the increased value of capital can be treated as 
taxable income in the hands of the recipient only so 


far as the increase occurred while he [the taxpayer] 

owned the property * * *." (Bracketed material 

and emphasis supplied. ) 

This same constitutional point was argued to the Maryland Court 


of Appeals in Rafferty v. Comptroller of Treasury, 228 Md. 153, 178 A.2d 


896 (1962). In rejecting the taxpayer's argument, the Maryland Court 


relied on United States v. Phellis, 257 U.S. 156 (1921), when it stated: 


" * * * In affirming the imposition of the tax, the 
[Supreme] Court [in Phellis] in effect stated that the 
earnings and profits of a corporation retained that 
status upon distribution, and, as such, were subject 
to tax regardless of what the stockholder had invested 
in his shares. And in Taft v. Bowers, 278 U.S. 470 
(1929), the Supreme Court reaffirmed the constitution- 
ality of the requirement that a succeeding owner of 
stock was compelled to assume the place occupied by 
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his predecessor for the purposes of taxation. Other 

income without gain transactions, in which an income 

tax was imposed, have likewise been affirmed. See 

Helvering v. Midland Mutual Life Ins. Co., 300 U.S. 

216 (1937); Burnet v. Sanford & Brooks Co., 282 U.S. 

359 (1931)."" 16 (Bracketed materia! and emphasis supplied. ) 

7 

This same contention nas also been rejected by this Court in Berliner: 

While this 'tmiracle of income without gain't® may work a hardship 
in some cases, as the Maryland Court of Appeals stated in Rafferty, supra: 


"x * * if there is an element of unfairness, as 
there may be, in transactions such as these, then the 


cure therefore must come from the legislature and 
not the courts.'4% (Emphasis supplied. ) 

Following the decision in the Rafferty case, the Maryiand legisiature 

amended the definition of "dividend" to provide that where a stockholder 


retains his stock for more than 12 months, his cost can now be deducted 
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from a liquidation dividend in determining his taxable income. Untii 


16. 178 A.2d 896, 900-901 (1962). To the same effect, see Rockefelier 
v. United States, 257 U.S. 176 (1921). 


17. Berliner v. District of Columbia, 103 U.S.App.D.C. 351, 355, 
258 F.2d 651, 655, cert. denied, 357 U.S. 937 (1958). 


18. Poweli, Income from Corporate Dividends, 35 Harv. L. Rev. 363, 
370 (1922). 


19. 178 A.2d 896, 901 (1962). 


20. Ann.Code of Maryland (1957), Art. 81, § 279(j) (1964 Cum. Supp.). 
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Congress amends the District of Columbia Income and Franchise Tax 
Act to provide for the type of result now available to a recipient of a 
liquidation dividend in Maryland, receipt of such a dividend by a District 
taxpayer, at least to the extent of earned surplus received, constitutes 
taxable income within the clear meaning of the relevant provisions of the 


District's taxing statutes. As the Supreme Court stated in Helvering v. 


Midland Insurance Co., 300 U.S. 216, 224 (1937): 


" * * *Where the legal effect of a transaction 
fits the plain letter of the statute, the tax is held 
payable, unless there is clearly revealed in the 
Act itself or in its history a definite intention to 
exclude such transactions from the operation of 
its applicable language. * * *" 


And as the United States Court of Appeals for the District of Columbia 
Circuit recently had occasion to state: 


" * * * The plain meaning of the words is 
generally the most persuasive evidence of the intent 
of the legislature. The plain meaning doctrine 
must be given application, however hard or unexpected 
the particular effect, where unambiguous language 
Calls for a Logical and sensible resuit. [case omitted. 
A contrary course constitutes judicial legislation. ***" 
(Emphasis supplied. ) 


1 


21. District of Columbia National Bank, Washington v. District of 
Columbia, U.S. App. D.C. ; F.2d , No. 18,999, 
slip opinion, p. 3 (July 12, 1965). 


27 

UNDER THE DISTRICT OF COLUMBIA'S TAXING STATUTE, 

RECEIPT OF A LIQUIDATING DIVIDEND UPON CORPORATE 

DISSOLUTION CANNOT GIVE RISE TO A LOSS DEDUCTION. 

A. This Court, in Berliner, interpreted the applicable 

provisions of the District's taxing statute in a manner 
which preciudes appiication of the loss provisions toa 
liquidating dividend received upon corporate dissolution. 

Petitioner Snow contends that if the Liquidation dividend rece-ved 
by him upon dissolution of Lombardy, Inc, is taxable as "income derived 
from * * * dividends", he is ipso facto entitled to a loss deduction under 
§ 47-1557b(a)(4)(B), D.C. Code, 1961. (Pet.'s Br. 28-33.) Petitioner's 
theory is that since the fair market value of the assets received by him 
upon dissolution of Lombardy, Inc. was no greater than the amount of 
his capital investment in the compar.y, any taxabie dividend received upor. 
dissolution must necessarily reduce his return of invested capital ky ar 
equal amount, resulting in a loss equal to the dividend. If this position 
is sustained, petitioner would incur no tax liability to'the District of 
Columbia as a result of the liquidation dividend. 

Petitioner recognizes that the transaction in question was entered 
into when he purchased stock and was closed when Lombardy, Inc. was 
dissolved. (Pet.'s Br. 33.) Since both events occurred on the same day, 
January 7, 1960, petitioner is faced with the problem of showing where a 


loss arose which can be attributed to the transaction which began and ended 


on that date. On dissolution of the corporation petitioner received all 


of the assets of Lombardy, Inc. which, in dollar amount, equailed the 
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purchase price he paid for the total outstanding shares of stock in 
Lombardy, Inc. If, as the District contends, a part of the distribution 
was subject to tax as a dividend, there still couid be no "loss" to 


petitioner. 
§ 47-1557b, defining permissible deductions from gross income, 
provides, in pertinent part, as foliows: 


a) Deductions allowed. — The following deductions 
shall be allowed from gross income 2n computing net 
income: 


* * 


(4) Losses. —Losses sustained during the 
taxable year and not compensated for by insurance 
or otherwise — 


* * 


"(B) if incurred in any transaction 
entered into for the production or collection 
of income subject to tax under this subchapter, 
or for the management, conservation, or 
maintenance of property held for the production 
of income subject to tax under this subchapter, 
though not connected with any trade or business SR gt 


However, before a loss can be taken under the foregoing statute, it is 


first necessary to determine the basis for such loss. § 47-1583, D.C. 


Code, 1961, contains the following provision for making such a 


determination: 


"The basis for determining the gain or ioss 
from the sale, exchange, or other disposition of 
property shall be the cost of such property * * *." 
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Petitioner's reliance on the loss provision of the statute, § 47-155 7b(a) 
(4)(B), thus requires that the transaction from which petitioner's 
liquidating dividend arose must constitute the type of transaction set out 
in § 47-1583, i.e., a "sale, exchange, or other disposition of property". 
In Berliner v. District of Columbia, 103 U.S. App.D.C. 351, 
258 F.2d 651, cert. denied 357 U.S. 937 (1958), iniaiCoart specifically 
determined that receipt by a District taxpayer of a liquidating dividend 
upon corporate dissolution did not constitute a sale or exchange of his 
stock. 22 Since petitioner Snow received his liquidating dividend in the 
same manner as the petitioner in Berliner, i.e., by corporate dissolution, 
petitioner Snow's receipt likewise could not result from a sale or exchange 
of nis stock. Consequently, the requirement of § 47-1583, defining 
basis for loss, is not satisfied and petitioner's reliance on § 47-155 7k(a) 
(4)(B) is misplaced, requiring denial of his loss deduction. 
B. The District's taxing statute requires that a taxpayer's 
loss, to be deductible under § 47- 1557b(a)(4 )(B), must 
result from a transaction entered into for the production 
or collection of income. 
Assuming, arguendo, that this Court finds that petitioner's 


dividend resulted from a transaction which constituted a "sale, 


exchange, or other disposition of property" under § 47-1585, defining 


basis for loss, compliance with the loss provision of the statute is still 


22. 258 F.2d at 655. 
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required, Petitioner recognizes that a loss deduction under the 
District's statute (§ 47-1557b(a)(4)(B) ) is dependent on a finding that the 
taxpayer entered the transaction "for the production or collection of 
income". (Pet.'s Br. 33.) Similarly, petitioner recognizes that the 
transaction in question was "' ‘entered into' when the petitioner purchased 
stock * * * and was closed by the distribution in liquidation". (Pet.'s Br. 
33.) Inasmuch as these two identifiable events, relied on by petitioner to 
delimit the time span of the transaction, occurred on the same day, 


January 7, 1960 (J.A. 33), the crucial question becomes whether the 


production or collection of income". 


Petitioner interprets § 47-155'7b(a)(4)(B), supra, page 2°, ina 


manner which would permit him to take the loss deduction even though 

he had no intention, at the time the transaction was entered into, to produce 
or collect income. Petitioner takes the position that although he did not 
enter the transaction for that purpose, he is not foreclosed from taking 

the loss. He apparently contends that since he in fact received income 

in contemplation of the law, this fact must relate back to the time when 

he entered the transaction and supply the necessary intent, i.e., the 
statutory requirement that the transaction be "entered into for the produc- 


tion or collection of income". 
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Tne District contends, to the contrary, that since § 47-1557T9 
(a)(4)(B) states that the loss must be incurred in a transaction "entered 
into for the production or collection of income", the words "entered into” 
must oe applied with preciseness. Those identical words were used in 
§ 214(a)(5) of the Federal Revenue Act of 1921, 42 Stat. 227, 239-240. 
That section provided: 


"gs 214,(a) That in computing net income there 
shall be allowed as deductions: 


* * * 


(5) Losses sustained during the taxable 

year and not compensated for by insurance or 

otherwise, if incurred in any transaction entered 

into for profit, though not connected with the 

the trade or business * * *." (Emphasis supplied. ) 
Although that Act used the phrase ‘entered into for profit" rather than 
ttentered into for the production or collection of income" as does the 
District statute, this in no way detracts from the usefullness of the 
judicial interpretation given the words "entered into"! in the following 
cases: 


In Tindle v. Heiner, 17 F.2d 522 (W.D. Pa. 1926), reversed on 


other grounds, 276 U.S. 582 (1928), the United States District Court, 


in disallowing a loss deduction taken under the above statute, quoted 


with approval the following: 
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 * * * 'The deduction allowed is for losses 
sustained in any transaction "entered into" for 
profit. The intent to make a profit must have 
existed at the commencement of the enterprise, 
or the right to deduct losses incurred is not within 
the contemplation of the statute. * * et te 
Emphasis supplied. 


In Henry J. Gordon, 12 B.T.A. 1191 (1928), where the same 


statutory language was relied on by the taxpayer, the United States 
Board of Tax Appeals, in permitting the loss deduction, stated the 
following: 

"A review of the cases bearing upon this question 

reveals to us that where a taxpayer acquires property 

with the intention of selling it at a profit * * * if the 

predominating factor in its selection was the prospect 

of future profits, he is entitled to any toss sustained 

upon the sale thereof. * * #24 (Emphasis supplied. ) 

From the foregoing cases, it is evident that the phrase "entered 
into" has been construed to refer to the intent of the taxpayer at the time 
he entered the transaction. Thus, petitioner Snow must have intended 
to produce or collect income from a transaction which began when he 
purchased the stock of Lombardy, Inc. and ended when that corporation 


was liquidated, a period confined to one calendar day, January 7, 1960. 


It therefore becomes of critical importance to determine petitioner 


J 


23. 17 F.2d at 523. 


24, 12B.T.A. at 1194. 


Snow's purpose in entering the one day transaction. The following 
statements answer this inquiry. 

At trial, the following colloquy ensued between counsel for 
petitioner and the Tax Court: (J.A. 10, 11.) 


"THE COURT: * * * You want the whole contract, 
why he [petitioner Snow] entered the contract [for the 
purchase of the stock of Lombardy, Inc.]? 


"MR. NORDLINGER: Yes, Sir. 


"THE COURT: I can answer that myself. He 
wanted to buy the building. 


"MIR. NORDLINGER: That is exactly what we 


are trying to prove. 
eK 


"THE COURT: What difference does it make as 
to his [petitioner Snow' s] reasoning [in signing the contract]? 


"MIR. NORDLINGER: There could be some 
difference, I take it, depending upon his intention. 


“THE COURT: The intention was to buy the 
stock and I suppose if he got the stock, he could finally 
take and buy the building. I think that is plain. 


"MR. NORDLINGER: Yes, sir, that is what lam 
trying to prove. If it is plain to your Honor he had the 
intention of purchasing the land and building and not 
the stock — 


"THE COURT: I think it irresistible. * * *" 
(Bracketed material and emphasis supplied. ) 


And further on, petitioner's counsel remarked to the Tax Court. (J.A. 12.) 


3A 


wae 


"MR. NORDLINGER: We asked the District of 
Columbia to stipulate that the sole purpose of petitioner 
in entering into the contract for the purchase of the 
shares of stock was for the purpose of acquiring the 
land and building. * * * I called the witness to prove 
that is what he intended to do."" (Emphasis supplied. ) 


In addition to the statements bearing on petitioner's intention as quoted 
above, petitioner's brief (Pet.'s Br. 14) supplies the following insight 
into petitioner's intention in entering the transaction: " * * * the taxpayer 
bought stock solely in order to acquire assets by liquidation". (Emphasis 
supplied. ) 

The foregoing statements establish, beyond question, that 
petitioner's "sole purpose™ in entering the one day transaction was to 
acquire the land and building owned by Lombardy, Inc. The record 
nowhere indicates an expectation on petitioner's part of producing or 
collecting income from the transaction. The fact that petitioner's ''sole 
purpose" in entering the transaction on January 7, 1960, was to acquire 
land and a building necessarily forecloses the possibility that petitioner 
entered the transaction for any other purpose. Since petitioner's 
claimed loss must relate to the date of the transaction in question, 
January 7, 1960, and since that transaction was not entered into for the 
production or collection of income, there was no compliance with the 
requirement of § 47-1557b(a)(4)(B), D.C. Code, 1961, that the loss must 
be incurred in a transaction "entered into for the production or collection 


of income". 
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It is significant that of the several cases cited in petitioner's 
brief in support of a loss deduction (Pet.s Br. 29), all are readily 
distinguishable from the instant case. In allthose cases, as distinguished 
from the instant case, the taxpayers clearly entered their respective 


transactions for the "production or collection of income". A brief 


consideration of those cases will emphasize this fact. 


In Haystone Securities Corporation, 19 B.T.A. 954 (1930), the 
taxpayer purchased stock in a corporation in early 1923 and within two 
months the corporation declared a cash dividend equivalent to its entire 
retained earnings plus its paid-in surplus. On the day the dividend was 
paid, March 1, 1923, the stockholders authorized the directors to 
liquidate the corporation and distribute the remaining assets to the 
shareholders. 

In Eric A. Pearson, 16 B.T.A. 1405 (1929), the taxpayers were 
members of a partnership which purchased stock in a corporation. The 
day following the stock purchase, a cash liquidating ‘iviaend was declared 
and the corporation was dissolved. The testimony in that case specifically 
showed that the partnership's purpose in acquiring the corporate stock 
was to "make some money out of the deal and liquidate it at the same 


time".29 (Emphasis supplied. ) 


25. 16B.T.A. at 1406. 
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Finally, in Hamilton Woolen Co., 21B.T.A. 334 (1930), the case 


most strongly relied on by petitioner, the taxpayer purchased ali the 
outstanding shares in Central Mills Company on November 12, 1923. 

Ten days later, the directors of Centrai Mills declared a cash dividend 
in the amount of $110,000.00, payable on that day to the taxpayer as 

sole stockholder. Later the same day, asa result of a stockholder's 
meeting, dissolution of Central Mills was voted and the remaining assets 
were distributed to taxpayer. 

The taxpayers in the foregoing cases cited by petitioner entezed 
into their respective transactions for the obvious purpose of producing 
or collecting income in the form of substantial cash dividends. However, 
the facts surrounding petitioner Snow's acquisition of stock in Lomkaray, 
Inc. make it equally obvious that he entered the one day transaction, not 
for the purpose of producing or collecting income, but for the ''soie 
purpose of * * * acquiring the land and building". (J.A. 12.) Having 
failed to satisfy the requirements of the District of Columbia's loss 


deduction provision, petitioner's claimed loss must be denied. 
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THE PROPER BASIS FOR DEPRECIATION OF PROPERTY 

RECEIVED ON DISSOLUTION OF A CORPORATION IS THE 

TAXPAYER'S INVESTMENT IN THAT PROPERTY, i.e., 

THE PROPERTY'S ALLOCABLE SHARE OF THE CAPITAL, 

PAID-IN SURPLUS AND EARNED SURPLUS REFLECTED ON 

THE BOOKS OF THE CORPORATION PRIOR TO DISSOLUTION. 

The issue presented in Docket No. 19233 concerns the depreciable 
basis of the building petitioner acquired upon dissolution of Lombardy, 
Inc. on January 7, 1960. At the time of dissolution, a journal entry was 
made on the books of petitioner Chester A. Snow Rents, reflecting an 
allocation of $803,219.50 to land and building from the total amount paid 

26 

for assets acquired. Of that amount $149, 157.27 was apportioned to 
land and $654, 062. 23 to the building in the proportions which the July 1, 


7 Petitioner 


1959 D.C. tax assessment bore to the land and building. : 
then used the allocated figure for building, $654, 062.23, as the basis 


for depreciating the building. (J.A. 51.) The District subsequently 


determined that the proper basis for depreciating petitioner's building 


The District does not concede the correctness of this entry. 

(J.A. 51.) In arriving at the figure $803, 219.50, petitioner 
added a commission of $25, 000 and costs of settlement amounting 
to $3, 219.50 to the $775, 000 cost of land and building. (J.A. 28.) 
Assuming arguendo that the commission and settlement fees are 
properly attributable to the assets obtained on ‘dissolution, 
petitioner has failed to prove that the entire $28, 219.50 of 
commission and settlement fees was properly charged to land 

and building, to the total exclusion of all other:assets. If, of 
course, only earned surplus and capital are to be taken into 
account, as the District contends, the commission and settlement 
costs are not relevant. 


The District does not concede the correctness of this method of 
allocation. (J.A. 51.) 


was the "net book value" of the building and improvements on the 
books of Lombardy, Inc. at the time of dissolution, i.e., $91, 415. 33. 
(J.A. 51.) This determination was based on the fact that petitioner, 
in acquiring the building went through two separate transactions. 
(Tr. 13.) The first involved purchase by petitioner of all the outstanding 
stock of Lombardy, Inc. from Arthur R. Guy. The second involved 
dissolution of the corporation at a time when petitioner was the sole 
stockholder. The District's theory was that when petitioner acquired 
the corporation's stock he was purchasing stock, not corporate assets 
and, therefore, the price petitioner paid for the stock would not, without 
further proof, constitute the depreciable basis of the apartment building. 
Thus, the District concluded that the proper basis for depreciating the 
building was the "net book value", or undepreciated value of the building 
as it appeared on the books of the corporation at the time of dissoiution, 
i.e., $91,415.83, and not the amount paid for the stock, as petitioner 
contends. (Pet.'s Br. 34.) 

On March 13, 1964, when the District assessed the deficiency 
in tax against petitioner, Oppenheimer v. District of Columbia, 92 
Wash. L.Rep. 799, D.C. Tax Ct., Opin. No. 1029 (April 9, 1964),”° 
hereinafter Oppenheimer No. 2, had not been decided. Whatever merit 
the District's "dual transaction" theory may have had, it now appears 


that the issue of depreciation basis, because of the factual similarity 


28. Now pending on appeal to this Court, No. 18, 639. 
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existing between the instant case and the Oppenheimer cases, is 


substantially controlled by the Tax Court's opinion in Oppenheimer No. 2. 


A brief comparison of the essential facts in the Oppenheimer and Snow 


cases follows: 


1. Petitioner in both cases owned stock in a corporation 
engaged primarily in the business of owning and 
renting residential property (Oppenheimer v. District 
of Columbia, 89 Wash. L.Rep. 565, D.C. Tax Ct., 
Opin. No. 983 (April 3, 1961), hereinafter Oppenheimer 
No. 1; J.A. 45). 


The corporation in both cases was completely 
liquidated. In Oppenheimer, the dissolution occurred 
on January 3, 1953; in Snow, on January 7, 1960 


(Oppenheimer No. 1; J.A. 45). 


Upon dissolution of the corporation in the respective 
cases, the principal assets were distributed to 
petitioners in kind, consisting of improved real estate. 
In Oppenheimer, the building and land received by 
petitioner were valued at approximately $840, 000. 00; 
in the instant case, the building and land received by 
petitioner were valued at $775,000.00 (Oppenheimer 
No. 1; J.A. 28). 


In each case, the corporation conveyed the real 
estate to petitioner- stockholder by deed. (Tr. 38-39). 


In each case, the petitioner received corporate 
earned surplus upon liquidation of the respective 
corporations. In Oppenheimer, the earned surpius 
received by petitioner amounted to approximately 
$135, 000.00; in the instant case, it amounted to 


$324, 318.88 (Oppenheimer No. 1; J.A. 8). 
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In Oppenheimer No. 1 the Tax Court held that the fair market value 


of corporate assets distributed in kind toa stockholder upon the complete 
dissolution of a corporation did not constitute a dividend, the dividend being 
limited to the amount of the corporate earned surplus received by the 
stockholder. This holding was subsequently affirmed by this Court in 


District of Columbia v. Oppenheimer, 112 U.S.App.D.C. 239, 301 F.2d 


Pinas itive aaa $ 


563 (1962). In Oppenheimer No. 2, the same stockholder attempted to 
use the fair market value of the real property received as the basis for 
depreciation, contending that the matter was exclusively controlled by 
§ 47-1583e(b), D.C. Code, 1961, which section allowed the use of fair 
market value as the depreciable base when the property was received 
in an exchange. The District of Columbia Tax Court, in rejecting that 
contention, stated in its opinion: 


"Section 47-1583e is of no help in solving the 
question here presented, since the catalog of 
incidents of acquisition [purchase, exchange, 
inheritance or gift, and acquisition prior to Jan. 1, 
1939] does not include the receipt of property by a 
stockholder of a corporation distributed upon its 
dissolution, where that property is nota dividend, 
because it represents unrealized appreciation there- 
of. It is a casus omissus * * *, we (Bracketed 
material and emphasis in original.) 


The Tax Court went on to state that: 
‘tk * * there is no provision in the Code or in 


any regulation of the Commissioners which provides 
specifically for the method or basis for determining 


See joint appendix to briefs filed in this Court in Oppenheimer v. 
District of Columbia, No. 18,639, p. 28-29. 
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the allowance for depreciation of property distributed 

to a stockholder by a corporation upon its dissolution, 

but which was not a dividend nor taxable as such, 30 

because it represented unrealized appreciation thereof." 

Section 47-1557b(a)(7), D.C. Code, 1961, allows as a deduction 
from gross income in computing net income "A reasonable allowance tor 
exhaustion, wear, and tear of property used in the trade or business, 
including a reasonable allowance for obsolescence * * *.'' Assuming 
that real property which has been received in kind on'a corporate 


dissolution, and which is subsequently used in a trade or business, can 


be depreciated, even though a specific statutory provision governing 


proper basis for depreciation is lacking, the District'contends that the 


District of Columbia Tax Court, in Oppenheimer No. 2, stated the 
correct general approach for determining the basis for depreciation. 
The Tax Court there held the depreciable basis of such an asset to Le: 


" * * * the petitioner's capital investment or 
portion of the paid-in surpius * * * plus the value 
of the portion of real estate distributed to her, by 
the corporation that represented or reflected its 
earned surplus * * * less any portion thereof, of 
which the petitioner disposed since the acquisition 
thereof, and plus any subsequent capital improvements 
or additions thereto." 


30. Id. atp. 29. 


31. Id. atp. 34. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
decisions of the District of Columbia Tax Court were correct and 


should be affirmed. 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


Respondent and petitioner are in complete agreement that peti- 
tioner's sole purpose in acquiring the stock of Lombardy, Inc. was to 
obtain its land and building by liquidating the corporation (Resp. Br. 33- 
34). Starting from that premise, however, the parties arrive at vastly 


different conclusions. Respondent concludes that petitioner, having ob- 
tained from the entire transaction assets worth no more than the 
$1,029,170.88 he paid for them, nevertheless was in receipt of dividend 
income in the amount of $324,318.88. Petitioner, on the other hand, 
maintains that the transaction should be regarded in all respects as a 
purchase of real estate (and other assets), and that no taxable dividend 
income can result from such a purchase of assets, for which he parted 
with cash and notes equal to their full value. In addition, petitioner as- 
serts that he is fairly and legally entitled to deduct depreciation on the 
basis of his own investment in the assets purchased, and not on some 
lesser figure derived from the experience of the former corporate 
owner. 


In Part'I (pp. 13-15) of petitioner's opening brief, petitioner has 
cited cogent federal tax authorities establishing that where (as respond- 
ent now admits) the purpose of a stock purchase is to obtain the corpo- 
rate assets by liquidation, the tax statutes dealing with income derived 
from liquidation and with the basis of assets received in liquidation are 
not applicable. While there are differences in how the present federal 
and District laws treat liquidations, such differences are irrelevant in 
the face of the fact that this transaction was in truth a purchase of as- 


sets. "Where no policies appear to require otherwise, [this Court has] 


generally, if implicitly, assumed that Congress intended similar con- 
struction of both the local and federal tax statutes, thus recognizing 
the practical convenience gained by having similar tax rules." District 
of Columbia v. ACF Industries, Inc., __U.S. App. D. C._, F.2d _ 
(August 12, 1965). 


Significantly, respondent has elected not to answer Part I of peti- 
tioner's brief — because there is no answer to it. 


While petitioner believes respondent's arguments concerning the 
effect of the liquidation and dividend provisions has no proper bearing 
on the case, we shall briefly discuss certain points raised in respond- 
ent's brief. 


I. 
Can There Be Income Without Gain? 


Respondent contends that a final liquidating distribution, returning 
to the taxpayer no more value than the amount he had invested in the 
property, results in taxable income despite the absence:of gain. The 
contention finds no support in the principal cases relied upon. As shown 
in petitioner's opening brief, this Court's decision in Berliner v. Dis- 
trict of Columbia, 103 U.S. App. D. C. 351, 258 F.2d 651 (1958), cert. 
denied, 357 U.S. 937 (1958), rested emphatically on the fact (absent 
here) that the liquidating distributions "not only returned to [the tax- 
payers] their capital investments in full but also a substantial addition- 
al amount as gain or profit", and no more than that profit was subjected 
to tax (Pet. Br. 16-17). And the Supreme Court's decision in United 
States v. Phellis, 257 U.S. 156 (1921), is authority only for the proposi- 
tion that the severance of profits from a going corporation is subject to 
dividend tax without regard to whether the stockholder has recovered 
his cost, there having been no closed transaction realizing gain or loss 
on the stock (Pet. Br. 24-25).’ 


The other authorities cited by respondent (Br. 19) for the proposi- 
tion that there can be "income" where there is no gain are so unlike the 
present case as hardly to merit distinguishment:? 


Helvering v. Midland Insurance Co., 300 U.S. 216 (1937), was a case 
in which a mortgagee bid in the mortgaged property for enough to cover 


1 Whatever reasons may have impelled the Court to emphasize the absence 
of a final liquidation (Resp. Br. 21-22), the fact remains that the Court con- 
fined its decision to a distribution by a going concern, and the case is author- 
ity for no other. 


2We need not discuss Rockefeller v. United States, 257 US. 176 (1921), which 
is merely a cumulative citation, since the Court declared it to be "in all es- 
sentials indistinguishable" from Phellis. 


principal and interest, and then satisfied its bid obligation by applying 
against it the amount of the debt and interest due. The taxpayer claimed 
that the property was worth less than the principal of the debt, and that 
it had realized no interest income. The Court simply held that the mort- 
gagee was in the same position as any third party would be in if he had 
incurred an obligation for the amount bid and had satisfied that obliga- 
tion in part by credit of interest owing to him. 


Taft v. Bowers, 278 U.S. 470 (1929), held that Congress could prop- 
erly require a donee to compute gain on the basis of his donor's cost. 
The Court (p. 482) stressed that "In truth the stock represented only a 
single investment of capital — that made by the donor. .. By requiring 
the recipient of the entire increase to pay a part into the public treas- 
ury, Congress deprived her of no right and subjected her to no hard- 
ship... When she sold the stock she actually got the original sum in- 
vested, plus the entire appreciation; and out of the latter only was she 
called on to pay the tax demanded." In sharp contrast, the present tax- 
payer made an investment of his own equal to the full value he received 
in final liquidation, and the tax has been imposed on the return of his 
capital investment. 


Burnet v. Sanford & Brooks Co., 282 U.S. 359 (1931), stands mere- 
ly for the proposition that Congress may require the computation of 
operating profits and losses on an annual basis, and that an excess of 
income over expenses in one year may be taxed even though there were 
greater expenses in an earlier year. The Court (p. 364) noted, with re- 


gard to such expenses, that "[t]hey were not capital investments, the 


cost of which, if converted, must first be restored from the proceeds 
before there is a capital gain taxable as income". Here, of course, 
everything occurred in one year, the stock investment has been "con- 
verted", and the cost thereof must be recovered tax-free from the 
proceeds. 


The only authority which in any way supports respondent's position 
is one decided under a somewhat similar provision of Maryland tax law. 
Rafferty v. Comptroller of Treasury, 228 Md. 153, 178 A.2d 896 (1962), 
a decision which stands alone.® Although the court relied upon a num- 
ber of decisions from other States, none of them (so far as can be as- 
certained from the opinions) involved a situation in which the taxpayer 
was denied a tax-free recovery of his investment out of the proceeds of 
final liquidation, as in Rafferty and the present case. 


Petitioner has shown, at pages 25-27 of his opening brief, that the 
administrative construction of the federal Revenue Act of 1921, as em- 
bodied in the Treasury Regulations, was contrary to the position taken 
in Rafferty and in accord with petitioner's view that there can be no 
dividend income in complete liquidation unless cost is first recovered. 
In determining the intention of Congress in legislating for the District, 
less weight should be given to a judicial interpretation of a state law, 
first announced 15 years after the enactment of the District law, than to 
the contrary administrative construction of the federal tax law which 
was the model for the District provision. Berliner v. District of Colum- 
bia, supra, 103 U.S. App. D. C. at 354, 258 F.2d at 654. See also Dis- 
trict of Columbia v. Johnson & Wimsatt, 82 U.S. App. D. C. 81, 83, 160 
F.2d 913, 915 (1947); United States Casualty Co. v. District of Colum- 
bia, 71 U.S. App. D. C. 92, 98, 107 F.2d 652, 658 (1939). "There is no 
better key to a difficult problem of statutory construction than the law 
from which the challenged statute evolved." United States v. Congress 
of Industrial Organizations, 335 U.S. 106, 112 (1948). Cf. Allen v. Grand 
Central Aircraft Co., 347 U.S. 535, 541 (1954); Deming v. United States 
ex rel. Ward, 59 U.S. App. D. C. 188, 190, 37 F.2d 818, 820 (1930). 


3 The court acknowledged that its decision was in conflict with Lynch v. State 
Board, 228 Ia. 1000, 291 N.W. 161 (1940). 


IU. 


If a Dividend Is Taxable in These Circumstances, Is 
Petitioner Entitled to an Offsetting Loss Deduction? 


Petitioner argues in the alternative that, if this Court should hold 
that a part of the final liquidating distribution was taxable as a dividend, 
the sane amount cannot also be a recovery of his capital investment, 
and hence he sustained a loss on the liquidation (Pet. Br. 28-33). Re- 
spondent does not refute the fact that such a loss was sustained, but ar- 
gues that it is not deductible under the statute because (1) the loss was 
not sustained on a ‘sale, exchange, or other disposition of property" 
(Resp. Br. 28-29), and because (2) the loss did not result from a trans- 
action entered into "for the production or collection of income" (Resp. 
Br. 29-36). 


Respondent (Br. 28) asserts that "before a loss can be taken under 
[ § 47-1557b(a)(4)(B)], it is first necessary to determine the basis for 
such loss". And, since § 47-1583 provides expressly what the basis for 
determining loss from a "sale, exchange, or other disposition of proper 
ty'"’ shall be, respondent contends (Br. 29) that no loss is deductible ona 
transaction which does not constitute a "sale, exchange, or other dispo- 
sition of property". Then, since this Court declared in Berliner (for an 
entirely different purpose)* that liquidation was not a "sale or ex- 
change", respondent's syllogism moves inexorably to the conclusion 
that a loss on liquidation cannot be deducted because liquidation is not 
a sale or exchange. There are several flaws in respondent's syllo- 
gism, however. 


4 the holding was that the gain could not be treated as capital gain from a 
"sale or exchange" in the face of the express provision of §47-1551c(m) 
that the proceeds of liquidation were to be treated (in part) as a dividend. 
The historical background that led the Court to its conclusion all related 
to that issue. 


First, it is quite clear from decisions under the comparable federal 
statute (from which the District law differs only in excluding losses on 
capital assets held for more than two years) that many losses are al- 
lowable in addition to those sustained on sales or exchanges. A worth- 
less stock loss (if the stock is not a capital asset) is allowable although 
such worthlessness does not involve a "sale or exchange". Echols v. 
Commissioner, 61 F.2d 191 (8th Cir. 1932). A loss from the destruc- 
tion of or injury to non-capital assets by fire, storm, shipwreck or other 
casualty is expressly allowed (D.C. Code, 1961, § 47-1557b(a)(4)(C)), al- 
though such a loss does not result from a sale or exchange. Herder v. 
Helvering, 70 U.S. App. D. C. 287, 294, 106 F.2d 153, 160 (1939), cert. 
denied, 308 U.S. 617 (1939); Helvering v. William Flaccus Oak Leather 
Co., 313 U.S. 247, 249 (1941). Undoubtedly also, like its federal coun- 
terpart, § 47-1557b(a)(4) comprehends the allowance of losses from such 
transactions as business or income-connected judgments against the 
taxpayer, or his failure to recover judgment on a claim for which he 
has a cost,® or his failure to acquire a business asset toward which he 
has incurred expenditures,’ or his payment for release from a business 
guaranty,” as well as many other transactions not embraced in the basis 
provisions (D. C. Code, 1961, § 47-1583; LR.C. §§ 1011 ef seq.). The 
provisions dealing with basis do not purport to limit the types of "losses 
sustained" which are allowable under the broad language of 8 47-1557b 
(a)(4) of the District law and § 165 of the Internal Revenue Code. The 
basis provision, as the Supreme Court said of its early federal counter- 


5m g., Anderson v. Commissioner, 81 F.2d 457 (10th Cir. 1936). 


6 & g., Protamann v. Commissioner, 276 F.2d 684 (Ist Cir. 1960). 


LS one Champlain Coach Lines v. Commissioner, 138 F.2d 904 (2d Cir. 1943). 


8 eg., Commissioner v. Condit, 333 F.2d 585 (10th Cir. 1964); J. J. Shea, 36 


T.C. 577 (1961), aff'd per curiam , 327 F.2d 1002 (5th Cir. 1964). 


part, "is not all inclusive", and the courts will supply a rule for meas- 
urement of the loss if the statute is silent. Heiner v. Tindle, 276 U.S. 
582, 586 (1928). See also Helvering v. Owens, 305 U.S. 468, 471 (1939). 
Where taxpayer has himself made a cash investment, subsequent to 
enactment of the tax law, the logical basis to allow is his cost. Cf. 
Connecticut Inv. Corp. v. Pearson, 42 A.2d 685, 686-687 (D.C. Mun, Ct. 
App. 1945). 


Second, even if § 47-1583 were thought to limit the categories of 
losses allowable under § 47-1557b(a)(4)(C), it must be observed that 
§ 47-1583 provides for the basis for loss not only from a "sale or ex- 
change" but also from an "other disposition of property''. Respondent's 
citation of Berliner does not meet the issue of whether a liquidation may 
be an "other disposition" of the stock, and respondent offers no reason 
why it is not such. Congress plainly intended the phrase to have a 
broader meaning, since it designedly used "sale or exchange" in some 
provisions and "sale, exchange, or other disposition" elsewhere. See 
Herbert's Estate v. Commissioner, 139 F.2d 756, 758 (3d Cir. 1943); 
Crocker v. Lucas, 37 F.2d 275 (9th Cir. 1930). This Court has held that 
the charge-off of a worthless debt is a "disposition" of the debt, even 
though the note is not physically surrendered. Ayer v. Blair, 58 U.S. 
App. D. C. 175, 26 F.2d 547 (1928). A fortiori, in the liquidation of a 
corporation, there is a "disposition" of stock when the stock investment 
is surrendered and extinguished, in return for a consideration consist- 
ing of the corporate property. 9 


Respondent's further argument (Br. 30) that the loss is not allow- 
able because the transaction began and ended on the same day, and 
hence could not have been "entered into for the production or collec- 


Yas shown in petitioner's opening brief, pp. 29, 32-33, a loss was allowed to 
the stockholder even under those federal revenue acts which did not treat 
liquidation as a "'sale or exchange". 


tion of income", is equally faulty. As respondent acknowledges (Br. 33- 
34), petitioner's sole purpose in acquiring the stock of Lombardy, Inc. 
was to liquidate the corporation and acquire its assets. If petitioner's 
primary contention is sustained, that it realized no dividend or other 
income by taking such action, petitioner would readily concede that its 
purchase of the stock was not, in itself, a transaction entered into for 
the production of taxable income. But the loss deduction becomes ma- 
terial only if this Court first holds that the liquidation did produce divi- 
dend income. While the taxpayer, of course, did not expect to incur 
taxable income, he did intend to liquidate the corporation, and hence, as 
a matter of law, must be deemed to have intended the legal conse- 
quences which this Court may hold flowed from such liquidation. Cf. 
Army Times Sales Co., 35 T.C. 688, 704 (1961). 


The statute, like its federal counterpart (but with the limitation, 
here inapplicable, relating to assets held for more than two years), 
"discloses a general purpose to permit deductions of capital losses 
whenever the capital investment is used to produce taxable income". 
Heiner v. Tindle, supra, 276 U.S. at 585.19 If it is held that the liquida- 
tion produced taxable income, then the transaction entered into with in- 
tent to liquidate was a transaction entered into for the production of tax- 
able income. 


Respondent's attempts (Br. 35-36) to distinguish the federal cases 


relied upon by petitioner (Pet. Br. 29-30, 32-33) only serve to point 
up their similarities to the present case. In each of the Haystone, Pear- 
son and Hamilton cases,11 the taxpayers bought stock and promptly 


19 Respondent (Br. 31-32) quotes the district court's decision in the Tindle 


case, stating that it was “reversed on other grounds" by the Supreme Court. 
Actually, the Supreme Court reversed on the very point to which respondent's 
quotation from the district court relates. 


Haystone Securities Corp.,19 B.T.A. 954 (1930); Evic A. Pearson, 16 B.T.A. 
1405 (1929); Hamilton Woolen Co., 21 B.T.A. 334 (1930). See also Commis- 
sioner v. Sansome 60 F.2d 931, 932 (2d Cir. 1932), which respondent ignores. 


10 


caused the corporations to declare and pay cash liquidating dividends, 
concurrently with the distribution of their other assets in kind. Under 
a federal law similar in all presently material respects to the District 
statute, the cash distributions were taxed as dividends although the 
combined cash and property received did not exceed the taxpayers’ in- 
vestments; and losses of equal amount on transactions "entered into for 


profit't were allowed because the recoveries in liquidation, less the 
amounts treated as dividends, did not return the taxpayers’ cost. Iden- 


tically in this case, the taxpayer purchased stock and immediately, pur- 
suant to his original intention, withdrew cash and property, a part of 
which respondent contends is taxable as a dividend. Wherein lies the 
asserted difference? 


The loss issue is reached only if the petitioner's admitted purpose, 
to acquire assets, is laid aside and the liquidation is held to cause im- 
position of a dividend tax. Respondent cannot both apply the liquidation 
statutes to impose tax on the transaction and at the same time contend 
that the purpose to liquidate was not a purpose to produce the "income" 
which is taxed. 


CONCLUSION 


Petitioner's argument in its opening brief has been in no way 
weakened or refuted by respondent's brief. We respectfully urge this 
Court to reverse the Tax Court and order a refund to petitioner of the 
taxes paid based on a recomputation to be made in the light of the 
principles presented. 


Respectfully submitted, 


William T. Plumb, Jr. 
Chanin Building: 
Washington, D. C. 20006 

Bernard I. Nordlinger 


419 Southern Building 


Washington, D.C. 20005 


William P. Daisley 


419 Southern Building 
Washington, D. C. 20005 
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No. 19, 233 


DISTRICT OF COLUMBIA, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Respondent. 
PETITION FOR REHEARING EN BANC 
Pursuant to Rule 26 of the General Rules of this Court, the 
District of Columbia respectfully petitions the Court for a rehearing 
of the above-entitled case by the entire Court sitting en banc. 
On November 22, 1965, Senior Circuit Judge E. Barrett 
Prettyman and Circuit Judge Edward A. Tan reversed a decision of 


the District of Columbia Tax Court which had (1) sustained a deficiency 


Although Circuit Judge Harold Leventhal participated at the 
argument of this case, he did not participate in its consideration 
or d)sposition, 
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assessment against petitioner, as an individual, for income taxes in the 
amount of $20, 285.95 and (2) cancelled a deficiency assessment 
against petitioner, as an unincorporated business, for franchise taxes 1n 
the amount of $380.44. 

These consolidated cases present questions of first impression 
in this jurisdiction. The Court's determination of the legality vel non 
of the District's deficiency assessment will have a controliing effect or 
all future cases arising from simiiar, but not uncommon, real estate 
transactions in the District. Because a decision of this case is of 


material importance to the administration of the District's tax laws, 


it is respectfully submitted that the Court ought to reconsider en banc 


the novel and difficult tax concepts relied upon by both parties in this 
proceeding. 

On July 17, 1959, petitioner, in order to acquire an apartment 
building owned by Lombardy, Inc., entered into a contract with Arthur R. 
Guy to purchase the entire common stock of Lombardy, Inc. from Guy 
for $975, 000.00 w:th a provision for an upward or downward price 
adjustment tased on a formula encompassed in the agreement. (J.A. 19.) 

Qn January 7, 1960, the agreement was consummated, petitioner 
purchs sed the ovtstanding shares of common stock held by Arthur R. Gry 


for $1, 029, 170.88, and became the sole stockholder of Lombardy, Inc. 


(1.4. 23.) Onthe same day, the corporation was licuitate} and petitioner 
received the assets of the corporation, inclutias 4 toed for the apartment 
puilting. (J.A. 33.) The fair market value of the assats received by 
petitioner did not exceed the price petitioner paid Arthur R. Guy for the 
corporation's stock. (J.A, 17.) At the time of liquidation, tne corporation's 


earned surplus account amounted to $324,318.88. (J.A. 3.) Tne capital 


stock of Lombardy, Inc. amounted to $156,585.00. (J.A. 16.) 


No. 19, 232 (Tax Court Docket No. 1934) 


On March 13, 1964, a notice of assessment fora deficiency in 
income tax2s for the year 1960 in the amount of $17, 264. 64, with interest 
thereon of $2,021.31, was served on petitioner Chester A. Snow by v2 
District. (J.A. =.) The assessment r ssulted from the determination oy 


the District's assessinz authority that tio earned surplus received by 


petitioner upon the dissolution of Lombardy, Inc. ($324, 312.88) constituted 


income to petitioner. (J.A. 7.) On Marc 16, 1964, petitioner paid the 


tax and interest under protest. (J.A. 5.) 


23 (Tax Court Docxet No. 1935) 


The second notice of assessment served on petitioner Chester A. 


Snow, t/a Chester A. Snow Rents, was for a deficiency in income tax 


for the year 1960 in the amount of $323. 78, with interest of $56. 66. 


-A- 


District's assessing authority that the proper basis for depreciation or 
the apartment building acquired by petitioner upon liquidation of 
Lombardy, Inc., was $91, 415.83, the net book value of the assets 
received in liquidation (J.A. 49), rather than the alleged "cost" 

($654, 062.23) which petitioner allocated to the apartment building from 
the total purchase price of the outstanding stock of the corporatior. 


(J.A. 38.) 


No. 19, 232 

The District of Columbia Income and Franchise Tax Act of 1947, 
§ 47-1557a(a), D.C. Code, 1961, provides in part that gross income 
shall include ‘income derived from * * * dividends". A "dividend" is in 
turn defined by that Act, § 47-1551c(m), to include a 

wk distribution made by a corporation * * * to its 

stockholders * * * out of its earnings, profits, or 

surplus * * * whether distributed prior to, during, 

vpon, or after liquidation or dissolution of the 

corporation * * *." 
This Court has interpreted the foregoing definition of a "dividend" to 
include amounts distributed by a corporation to stockholders in compiete 
liquidation of the corporation, which distributed amounts represent the 
earnings, profits, or surplus earned by the corporation. Berliner v. 
District of Columbia, 103 U.S.App.D.C. 351, 258 F.2d 651, cert. denied 


357 U.S. 937 (1958); District of Columbia v. Oppenheimer, 112 U.S. 


App. D.C. 239, 301 F.2d 563 (1962). Thus, when, upon its dissolution, 
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petitioner Snow receive’ the <ntire earned surplus of Lombardy, Inc. 
($324, 318.38), he received, within the plain meaning of the statute, a 
dividend which was includible for tax purposes in his gross income. 

That petitioner's financial position was the same both before and 
after the receipt of the earned surplus of Lombardy, Inc., in no way 
alters the fact that petitioner received dividend income. The Supreme 
Court has considered the contention that "eain" is a necessary concomitant 
of "income, "' and has, on numerous occasions, specifically rejected thet 


contention. United States v. Pheliis, 257 U.S. 156 (1921); Taft v. Sowers, 


278 U.S. 470 (1929); Burnet v. Sanford & Brooks Co., 282 U.S. 352 (1254); 


and Helvering v. Midland Insurance Co., 300 U.S. 216 (1937). 

The case of Rafferty v. Comptroller of Treasury, 228 Md. 153, 
178 A.2d 896 (1962), directiy supports the District's position. Tnere, 
the Maryland Court of Appeals held that, under the relevant Maryland 
tax statutes, which are substantially identical to those in the District, @ 
dividend distribution paid out of earned surplus constitutes "income" an* 
was therefore inciudible in gross income, not only where there was no 
gain to the taxpayer but equally where he suffered a financial loss. 

Petitioner contended before the division of the Court hearing this 
case, and the division held, that, although the liquidation dividend 
received by petitioner upon dissolution of Lombardy, Inc. was taxable 


as "income derived from * * * dividends", petitioner was entitled to a 
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loss deduction under § 47-1557b(a)(4)(B), D.C. Code, 1961. The division 


accepted petitioner's theory that, since the fair market value of the 
assets received by him upon dissolution of Lombardy, Inc. was no greater 
than the amount of his capital investment in the Company, any taxable 
dividend received upon dissolution must necessarily reduce his return of 
invested capital by an equal amount, resulting in a loss equal toa dividend. 

The transaction in question was entered into when petitioner 
purchased stock, and was closed when Lombardy, Inc. was dissolved. 
(Pet.'s Br. 33.) Since both events occurred on the same day, January 7, 
1960, petitioner is faced with the problem of showing where a loss arose 
which can be attributed to the transaction which began and ended on that 
date. On dissolution of the corporation, petitioner received all of the 
assets of Lombardy, Inc. which, in dollar amount, equalled the purchase 
price he paid for the total outstanding shares of stock in Lombardy, Inc. 
Although a part of the distribution was properly taxed as a dividend, there 
still could be no "loss" to petitioner. 

Section 47-1557b, defining permissible deductions from gross 


income, provides, in pertinent part, as follows: 


ae 


"(a) Deductions allowe*.-~ ‘Vn {cllowing deductions 
shall be allowe? from 2ross income in computing net 
income: 


(4) Losses .— Losses sustained during the 
taxable year and not compensated for by insurance 
or otherwise -- 


* 


'(B) if incurred in any transaction 
entered into for the production or collection 


of income subjec! to tax under this subchapter, 

or for the management, conservation, or 
maintenance of property held for the production 

of income subject to tax under this subchapter, 

though not connected with any trade or business een 
(Emphasis supplied. } 

Before a loss can be taken under the foregoing statute, it is first 
necessary to determine the basis therefor. Section 47-1583, D.C. 
Code, 1961, contains the following provision for making such a 
determination: 

"The basis for deter mining the gain or loss 

from the sale, exchange, or other disposition of 

property shalt be the cost of such property ***." 

Petitioner's position thus requires that the transaction from which his 
liquidating dividend arose must constitute the type of transaction set out 
in § 47-1583, i.e., a "sale, exchange, or other disposition of property”. 


In Berliner v. District of Columbia, 103 U.S. App.D.C. 351, 


258 F.2d 651, cert. denied 357 U.S. 937 (1958), the tax was levied 


on corporate liquidation dividends declared out of earned surplus, no 
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different than the distributions received by petitioner Snow in the instart 
case. In Berliner, the taxpayers argued that the transaction (liquidation 
dividend) should be treated as an "exchange" of their stock, the gain from 
which would have been excluded from their gross income under § 47-1557a 
(b)(11), D.C. Code, 1961. In rejecting that contention, this Cotr’ held 


that receipt of a liquidation dividend out of earned surplus was neither 


2 
a "sale" nor "exchange" of the taxpayers’ stock. In so doing, the Court 


pointed out that if such a distribution was treated as a "sale" or "exchange", 
taxpayers who held their stock for more than two years would escape 
District tax entir Bae The Court distinguished the holding under the 
federal cases on the ground that the federal statutes did not exempt 

capital gains, but taxed them in a special way. 

The District relied on the holding in Berliner when it argued to 
the panel that, since a liquidating dividend out of earned surplus was heid 
not to constitute a sale" or "exchange" in that case, likewise, sucha 
distribution covid not, in this case, constitute a "sale" or "exchange" 
as basis of a loss under § 47-1583 of the Code. The panel, however, 
rejected the District’s position on the ground that this Court’s statements 


in Berliner were limited to liquidating dividends paid out of earnings. 


258 F.2d 651, 654, 655. 
258 F.2d 651, 655, n. 13. 


Ibid. 


a= 
The language in Berliner appears to be clear beyond question. As this 
Court stated in Insurance Agents’ International Union, AFL-CIO v. 
N.L.R.B., 104 U.S.App.D.C. 218, 260 F.2d 736 (1958), aff'd 361 U.¢. 
A477 (1960): 

'' * * * One panel of this court will not attempt 

to overrule a recent precedent set by another panel, 

even though one or more of its members may disagree 

with the ruling." 

In addition, a loss deduction under the District's statute is 
dependent upon a finding that the taxpayer entered the transaction "for 
the production or collection of income". As noted above, the transaction 
in question was "' 'entered into' when the petitioner purchased stock 
* * * and was closed by the distribution in liquidation." (Pet.'s Br. 33.) 
Inasmuch as these two identifiable events, relied on by petitioner to delimit 
the time span of the transaction, occurred on the same day, January 7, 
1960 (J.A. 33), the crucial question is whether the transaction, which 
began and ended on that day, was "entered into for the production or 
collection of income". 

In every case cited by petitioner in his brief in support of this 
"loss" theory, the taxpayers entered their respective transactions for 
the main or sole purpose of producing income in the form of substantial 


cash dividends. Eric A. Pearson, 16 B.T.A. 1405 (1929); Haystone 


Securities Corporation, 19 B. T.A. 954 (1930); and Hamilton Woolen Co., 


Pent dacernetaceataenactiastend, eaten eatadaintaar 2 


21 B.T.A. 334 (1930). Inasmuch as the record in this case discloses 


=10= 
that the petitioner entered the one day transaction for the ''sole purpose" 
of acquiring the corporation's land and building (J.A. 12), he necessarily 
failed to comply with the statute’s requirement that the transaction be 
"entered for the production or collection of income". 

In view of the foregoing, the division of the Court which decided 
this case, erroneously held that the taxpayer incurred an offsetting loss, 


thereby cancelling his entire tax obligation to the District. 


No. 19, 233 
The proper basis for depreciating the property received by 
petitioner on dissolution of Lombardy, Inc. is the taxpayer's investment 


in that property. Because of the factual similarity existing between 


this case and Oppenheimer v. District of Columbia. 2 the holding in 


Fx bordel dt A oc tele EA ES | 


Oppenheimer should be applied to the facts herein. In Oppenheimer, 
the District of Columbia Tax Court stated the depreciable basis of an 
asset acquired by corporate liquidation to be: 


 * * * the petitioner's capital investment or 
portion of the paid-in surplus * * * plus the value 
of the portion of real estate distributed to her by 
the corporation that represented or reflected its 
earned surplus * * * less any portion thereof, of 
which the petitioner disposed since the acquisition 
thereof, and plus any subsequent capital improve- 
ments or additions thereto." 


5. 92 Wash. Law Rep. 799, D.C. Tax Court Opin. No. 1029 
(April 9, 1964), now pending on appeal to this Court, No. 18, 639. 


he ip:poriance of tae questions involved heroinabov? justify 


a rehearing of this case before the entire Court sitting en banc. 
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